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LexisNexis Summary

... As global competition for foreign direct investment intensifies, the question pending before
the World Trade Organization ("WTQ”) is whether to negotiate an agreement on investment that
would address, inter alia, national laws that restrict market access of foreign capital. ... First,
does the international business community really need a multilateral agreement on investment?
Are private investors complaining about a lack of access to foreign markets for their capital be-
cause of restrictive foreign investment laws? The answer generally is “no,” although anecdotal re-
ports have circulated about performance requirements that an investor has been required to ful-
fill as a condition to making an investment. ... Working to bolster the FDI commitment made under
the GATS and the 1997 Agreements on Financial Services or Basic Telecommunications is the
Agreement on Trade-Related Investment Measures (the “TRIMs Agreement”) concluded during the
Uruguay Round. ... What is a trade-related investment measure or “"TRIM?” A TRIM is any mea-
sure imposed by a government (usually, but not exclusively, a developing country) on a for-
eign investor (often, but not always, a multinational enterprise) as a condition for investing in
the host country. ... Many of the contributions to the WGTI note that the linkages between trade
and foreign investment are several and assert that the effects of investment for host country

and investor country alike are beneficial. ...

Text

[*77]
1. Introduction and Backdrop

As global competition for foreign direct investment intensifies, the question pending before the
World Trade Organization ("WTQ”) is whether to negotiate an agreement on irnvestment that would
address, inter alia, national laws that restrict market access of foreign capital. ' In the interven-
ing years between the Singapore Ministerial Conference in 1996 and the latest Ministerial Confer-
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' At least one WTO member has characterized the question as one of understanding “what is missing in the current WTO frame-

work.” WTO Working Group on the Relationship Between Trade and Investment, Submission from Canada, at 2, WI/WGTI/
W/19 (Dec. 11, 1997).
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ence held in Doha, Qatar in 2001, several WTO members (including the European Union, Japan,
and Korea) and commentators urged the WTO to include on its agenda negotiations leading to
multilateral rules on investment. > Demands by the European Union (“EU”) for a comprehensive
trade negotiation round that includes negotiations on investment could very well be a red her-
ring intended to draw attention away from negotiations on agricultural trade reform and the EU’s
common agricultural policy ("CAP”), [*78] the proverbial “third rail” of EU politics - that is,
if any EU politician touches it, their political life is finished. > Before the start of the aborted Se-
attle Ministerial Conference in 1999, the United States took the position that negotiations on a
WTO investment agreement should not be part of any new multilateral round of trade negotia-
tions.

[*79] The arguments for a binding, multilateral legal instrument on foreign direct investment
(“FDI”) ° can be briefly summarized as follows:

2 See, e.g., Daniel Pruzin, EU Advocates GATS Approach to WTO Talks on Investment, Offers Nondiscrimination View, 19

Int’l Trade Rep. (BNA) 1218, 1219 (July 11, 2002); Daniel Pruzin, EU Official Says Support Growing for Comprehensive Trade
Round, 16 Int’l Trade Rep. (BNA) 1284 (Aug. 4, 1999) [hereinafter Pruzin, EU Official]; Daniel Pruzin, Japan Discussion Pa-
per Highlights Likely Issues for WTO Talks on Investment Rules, 18 Int’l Trade Rep. (BNA) 881 (June 7, 2001) (describing Ja-
pan’s call for WTO negotiation on investment rules); Daniel Pruzin, Prospects Diminishing for Talks on Rules Covering Invest-
ment, Competition, 16 Int’l Trade Rep. (BNA) 1598 (Oct. 6, 1999); Daniel Pruzin, U.S. Offers Olive Branch on Talks at WTO
on Investment, But Not Inside Seattle Round, 16 Int’l Trade Rep. (BNA) 1779 (Nov. 3, 1999); Co-operate on Competition, Econo-
mist, July 4, 1998, at 16 (calling upon the WTO to issue multilateral competition policy); The Borders of Competition, Econo-
mist, July 4, 1998, at 69 (suggesting WTO including minimum competition policies).

3 See Raj Bhala & Kevin Kennedy, World Trade Law: The GATT-WTO System, Regional Arrangements, and U.S. Law 1188
(1998) (noting that “the CAP is a highly charged subject”); Daniel Pruzin, EU Official, supra note 2, at 1284. Without question the
most politically charged of all the EU common policies, both within and outside the EU, is the common agricultural policy. Ar-
ticle 32 of the Treaty of Establishing the European Community (“EC Treaty”) directs the EU member states to develop a com-
mon agricultural policy. SeeTreaty Establishing the European Community, Nov. 10, 1997, O.J. (C 340) 3 (1997) [hereinafter

EC Treaty]. Article 33 of the EC Treaty identifies the CAP’s five objectives: (1) to increase agricultural productivity, (2) to en-
sure a fair standard of living for farmers, (3) to stabilize markets, (4) to assure availability of supplies, and (5) to ensure that con-
sumers pay reasonable prices. Id. art. 33. The EC Treaty offers no details on how these five objectives are to be accomplished,
but instead leaves it to the Commission and Council to work out proposals and directives. Id. arts. 34-37. The Commission has ad-
opted three principles to guide it in developing the CAP: (1) with the single market concept as the polestar, agricultural prod-
ucts must move freely within the EU and be sold at stable prices set by the EU; (2) priority should be given to EU-origin agricul-
tural products to protect them from cheaper imports; and (3) the costs of the CAP must be shared. See European Commission,
Activities of the European Union, Agriculture: Introduction, at http://europa.eu.int/scadplus/leg/en/lvb/504000.htm (defining instru-
ments used for EC agricultural policy); Bhala & Kennedy, supra, at 1185-86 (stating that the CAP’s main objective is “food self
-sufficiency”). Some of the thorniest issues that the EU has had to grapple with in framing the CAP have included the question of
food self-sufficiency, stable prices for farmers and consumers, and adjustment to international trade competition. See Bhala & Ken-
nedy, supra, at 1178-80 (providing an introduction to GATT-WTO agricultural concerns). Under the CAP, huge food surpluses
have been created that are sold in world markets at prices that severely undercut the prices of those same products offered by other
agricultural exporting countries, including the United States, Argentina, and Australia. See Amy Kaslow, Farm Subsidies Create
Bounty, Boondoggles, Christian Sci. Monitor, Nov. 4, 1992, at 12 (discussing the negative effects of farm subsidies). Agricultural
trade wars have been the result, with one country undercutting another country’s exporter’s price by subsidizing exports to third
countries. SeeBhala & Kennedy, supra, at 1186 (noting further the problem of agricultural overproduction resulting in bidding wars);
Will These Modest Proposals Provoke Mayhem Down on the Farm? Economist, July 13, 2002, at 42 (analyzing the EC’s agricul-
tural aid policies).

*  SeeDaniel Pruzin, U.S. Outlines Priorities for WTO’s Seattle Ministerial, 16 Int’] Trade Rep. (BNA) 1285 (Aug. 4, 1999).
The United States was joined by the Association of Southeast Asian Nations ("ASEAN”), India, Mexico, and Pakistan. SeeDaniel
Pruzin, Seattle Ministerial and Beyond: A Long, Winding Road for WTO, 16 Int’l Trade Rep. (BNA) 1975, 1977 (Dec. 1,

1999).

5

Investment can be divided into two broad categories: portfolio investment and direct investment. The former involves acquir-
ing shares of corporations without exercising any direct control over management of the organization. Direct investment, in con-
trast, involves acquiring a significant controlling interest of an existing foreign firm or establishing a new firm (the latter is some-
times referred to as a “greenfield” investment). One measure of a controlling interest is that an investor must hold at least ten
percent of a firm’s equity in order for that investment to be classified as a direct investment. See Approaching the Next Frontier
for Trade in Services: Liberalization of International Investment, Industry, Trade, & Tech. Rev., April 1996, USITC Pub. 2962 at 2
(distinguishing between portfolio and direct investment). It is management control that distinguishes direct investment from port-
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(1) A multilateral investment agreement is an important development tool because it will attract
FDI that will in turn improve [*80] competitiveness and promote the transfer of technology and
managerial know-how from home country to host country.

(2) A multilateral investment agreement will introduce greater transparency, predictability, and le-
gal security in the FDI process.

(3) National legislation provides inadequate legal protection for FDI and is, thus, not an alterna-
tive to a multilateral agreement. Stated slightly differently, a multilateral agreement on invest-
ment has insurance value in that it gives a foreign investor greater confidence that a host coun-
try’s national investment laws and policies will not be changed at the whim or caprice of national
leaders to the detriment of the investor. To a lesser extent, a multilateral investment agreement
might be some insurance against corruption by local officials in the host country.

(4) A multilateral investment agreement will bring policy coherence to the “spaghetti bowl” of bi-
lateral and regional investment treaties.

(5) Countries that are not parties to bilateral or regional investment agreements are marginalized
or cut out as beneficiaries of FDI inflows. As parties to a multilateral investment agreement,
they will be part of the mainstream.

(6) A multilateral investment agreement will eliminate resort to wasteful investment incentives to at-
tract FDIL. ’

(7) A country that is a party to a multilateral agreement on investment will enhance its credibil-

folio investment. As used in this Article, the term “foreign direct investment” refers to direct investment, including the purchase
or sale of business enterprises (mergers and acquisitions) and the establishment of a fresh or “greenfield” investment.

Foreign direct investment can be further divided into three types: horizontal, vertical, and distribution. WTO Working Group on
the Relationship Between Trade and Investment, The Relationship Between Trade and Foreign Direct Investment, Note by the Sec-
retariat, at 3-4, WI/WGTI/W/7 (Sept. 18, 1997). Horizontal FDI refers to investment in facilities producing the same line of prod-
ucts in different countries. This type of investment occurs when a product has a high weight to value ratio and is thus expen-
sive to transport (e.g., cement). Horizontal FDI can also occur in order to jump a high tariff wall. Horizontal FDI tends to occur
in host countries with a large domestic market for the product in order to achieve economies of scale, or in smaller countries which
can serve as an export platform to the adjacent region. Horizontal FDI displaces some exports of final goods from the home coun-
try, but tends to generate offsetting trade in intermediate goods. See id. at 13-15 (describing in detail horizontal FDI).

Vertical FDI refers to investment in production facilities that manufacture different stages of a product in different countries. The lo-
cation of each stage is chosen to minimize total production costs. For example, extractive industries are found where the raw ma-
terial is plentiful. Similarly, energy-intensive and labor-intensive industries are located where energy and labor costs are low.

By its very nature vertical FDI is trade-creating, because it subdivides the production process of a single product between or among
countries. Trade barriers in both the host and home country discourage vertical FDI. Tariffs imposed by the host country on inter-
mediate goods sold to an affiliate will raise the cost of the product. If the final product produced abroad is later exported to

the home country, and tariffs are also assessed on the imported final product, then in combination the tariffs of the host and home
country may make a vertical FDI uneconomic. However, such tariff barriers may encourage horizontal FDI. See id. at 16-17 (de-
tailing the modern view of vertical FDI).

Distribution FDI refers to investment in local sales offices, distribution networks, and services facilities. See id. at 17-18 (stating,
“But also in marketing, distribution and service-related activities ... ”).

¢ Zdenek Drabek, A Multilateral Agreement on Investment: Convincing the Sceptics 4-5 WTO Econ. Res. and Analysis Div., Work-

ing Paper ERAD-98-05, Feb. 1998) (providing “powerful arguments in favor of MAI”).
7 1d. at 5-6.
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ity as a place that is hospitable to FDI. ®

According to the Organization for Economic Cooperation and Development ("OECD”), ° the great-
est value of a multilateral [*81] agreement on investment is the stability, predictability, and trans-
parency it brings to the legal environment:

International rules have much to contribute to the stability of the multilateral system by helping
avoid distortions to production and trade and in promoting more stable investment flows, higher
quality investments and a better distribution of their benefits. Adherence to rules may be espe-
cially valuable to countries whose share of international investment falls short of their needs, as
well as to small and medium-sized enterprises that might otherwise hesitate to invest outside fa-
miliar territory. Rules offer transparency and predictability for investors, and a vehicle for inter-
national co-operation and dispute resolution. '°

8 SeeBernard Hoekman & Kamal Saggi, Multilateral Disciplines for Investment-Related Policies? 15 (unpublished paper pre-

sented at conference on Global Regionalism, Feb. 8-9, 1999) (on file with author) (arguing that FDI is a “credibility enhancing in-
stitution”); James R. Markusen, Multilateral Rules on Foreign Direct Investment: The Developing Countries’ Stake 51 (World
Bank Study Paper, Oct. 1998) (discussing the insurance value of such a treaty).

®  The Organization for Economic Cooperation and Development (“OECD”) was founded in 1961. The OECD is the primary or-

ganization for highly-industrialized and industrializing nations to discuss trade, investment, and other economic matters of mu-
tual interest. Its objectives are to achieve economic growth and employment in member countries while maintaining financial sta-
bility. Its twenty-nine members include the fifteen EU member countries, Australia, Canada, the Czech Republic, Hungary,
Iceland, Japan, Korea, Mexico, New Zealand, Norway, Poland, Switzerland, Turkey, and the United States.

Along with the WTO and the United Nations Conference on Trade and Development, the OECD has actively studied the subject
of foreign direct investment and the role it plays in promoting trade and development. The most important of its work products
in the field of foreign investment is the 1976 Guidelines for Multinational Enterprises, revised in 2000. Organization for Eco-
nomic Cooperation and Development, The OECD Declaration and Decisions on International Investment and Multinational En-
terprises: Basic Texts, DAFFE/IME(2000)20 (2000). See also WTO Working Group on the Relationship Between Trade and Invest-
ment, Communication from the OECD, The OECD Guidelines for Multinational Enterprises, WI/WGTI/W/40 (June 11, 1998)
(providing guidelines to OECD member nations); WTO Working Group on the Relationship Between Trade and Investment, Com-
munication from the OECD, Revised OECD Guidelines for Multinational Enterprises, WT/WGTI/W/93 (Oct. 31, 2000) (stating
the same); WTO Working Group on the Relationship Between Trade and Investment, Communication from the OECD, Summary
of OECD Work on Issues Related to Investment Policy Analysis, WI/WGTI/W/100 (Apr. 2, 2001) (addressing the concerns of
FDI); Arghyrios A. Fatouros, The OECD Guidelines in a Globalisation World, DAFFE/IME/RD(99)3 (1999) (reconsidering past
guidelines); Directorate for Financial, Fiscal and Enterprise Affairs, Survey of OECD Work on International Investment (Working Pa-
per Series 1998) (summarizing findings on the role of international investment in globalization and economic development).

19 OECD, Open Markets Matter: The Benefits of Trade and Investment Liberalisation 7 (Policy Brief, Oct. 1999). This view is cau-
tiously shared by the United Nations Conference on Trade and Development (UNCTAD), which has served as the focal point in
the United Nations system for all matters relating to FDI and multinational corporations. In its World Investment Report 1998,
UNCTAD concluded that on balance a multilateral agreement on investment “would improve the enabling environment for FDI,
to the extent that it would contribute to greater security for investors and greater stability, predictability and transparency in invest-
ment policies and rules.” UNCTAD, World Investment Report 1998: Trends and Determinants 129 (1998) [hereinafter World In-
vestment Report 1998]. Accord WTO Working Group on the Relationship Between Trade and Investment, Communication from Ko-
rea, A Benefit of Multilateral Investment Rules: Enhanced Transparency, at. 1, WT/WGTI/W/70 (Mar. 30, 1999) (stating that “a
high level of transparency is crucial”); WTO Working Group on the Relationship Between Trade and Investment, Communication
from Japan, Improving Transparency, para. 1, WT/WGTI/W/87 (July 5, 2000) (“Transparency is one of the most important ele-
ments.”); WTO Working Group on the Relationship Between Trade and Investment, Communication from Hong Kong, China, Trans-
parency of Investment Environment, WT/WGTI/W/90 (Oct. 9, 2000); WTO Working Group on the Relationship Between Trade
and Investment, Communication from the European Community and Its Member States, Some Ideas on Flexibility and Non-
Discrimination, para. 8, WT/WGTI/W/89 (Oct. 9, 2000) ("Be prepared to accept basic rules to increase predictability.”). But

see UNCTAD, World Investment Report 1996: Investment, Trade and International Policy Arrangements 161-63 (1996) (conclud-
ing that current bilateral and regional arrangements regulating FDI flows are working well, so that a multilateral agreement on in-
vestment may be unnecessary). See generally Hoekman & Saggi, supra note 8 (concluding that the case for initiating negotia-
tions on investment policies is weak).
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[*82] The WTO Secretariat has added its support for a multilateral agreement on investment.
In a 1996 report, Trade and Foreign Direct Investment, ' the Secretariat noted:

At an institutional level, the growing importance of FDI, coupled with the absence of binding mul-
tilateral rules on national policies toward FDI, has created what in many quarters is viewed as
an obstacle that could slowdown the pace of further integration of the world economy. The per-
ceived need for multilateral rules on investment is not new - indeed, the Havana Charter for the still-
born International Trade Organization ... contained provisions on foreign investment - but at-
tempts to reach a comprehensive multilateral agreement with binding rules have thus far not been
successful. '?

By favoring domestic investors vis-a-vis foreign investors, or by discriminating against foreign in-
vestment regardless of country of origin, producers of goods or suppliers of services may be pre-
vented from building or acquiring a facility within a foreign country [*83] due to govern-
ment barriers to entry of foreign investment capital. As a consequence, local manufacturers or
service providers, who may be less efficient than their foreign competitors, will be shielded from
foreign competition in the domestic market, reducing total wealth in the target host country.
Thus, contend the advocates of an international investment agreement, national laws and regula-
tions that discriminate against foreign direct investment can distort international capital move-
ments in much the same way as tariffs, quotas, and other non-tariff barriers can distort the flow
of international trade in goods and services.

Despite the policy arguments for a multilateral agreement on investment, opinion on the issue is di-
vided even among the illuminati. At a special meeting sponsored by the United Nations Confer-
ence on Trade and Investment ("UNCTAD”) in 1997, some experts on FDI questioned the need for
a multilateral agreement on investment, while others supported the idea. '* The contentions and as-
sertions in favor of a multilateral agreement on investment beg a host of questions.

First, does the international business community really need a multilateral agreement on invest-
ment? Are private investors complaining about a lack of access to foreign markets for their capi-
tal because of restrictive foreign investment laws? The answer generally is “no,” although anec-
dotal reports have circulated about performance requirements that an investor has been required to
fulfill as a condition to making an investment. '* The point is that the [¥84] level and type of bar-

' Press Release, WTO, Report by the WTO Secretariat: Trade and Foreign Direct Investment (Oct. 9, 1996) [hereinafter Trade

and Foreign Direct Investment], at http://www.wto.org/english/news e/pres96 e/pr057 e.htm.
2 1d.

'3 See UNCTAD, Report of the Expert Meeting on Existing Agreements on Investment and Their Development Dimensions

(1997), circulated by the Working Group on the Relationship Between Trade and Investment, Communication from UNCTAD, WT/
WGTI/W/21 (Jan. 6, 1998) (discussing the advantages and disadvantages to a multilateral agreement).

4 But see Canadian Chamber of Commerce, Foreign Investment Barriers 16 (2000) (reporting the results of a questionnaire to sev-

enty-one Canadian companies that identified 106 specific restrictions faced by these companies when making a foreign invest-
ment, which in twenty-one percent of the cases led to a cancellation of the investment), at http://strategis.ic.gc.ca/pics/bi/ barrier-
s.pdf.

In its annual National Trade Estimate Report, the Office of the U.S. Trade Representative reports on foreign barriers to trade in
goods and services as well as investment. See, e.g., U.S. Trade Representative, 2002 National Trade Estimate Report on Foreign Trade
Barriers (2002). In the main, these annual Reports discuss trading partners’ national barriers to investment but do not indicate
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riers to investment apparently have not been sufficiently serious that foreign investors have felt mo-
tivated to collectively urge their governments to negotiate an international agreement on invest-
ment. Why hasn’t there been a groundswell of support for a multilateral agreement on investment
within the business community? One possible explanation for the apparent lack of interest
among the business community is that the demand for foreign capital exceeds its supply, leaving
foreign investors with alternative locations for investment. > The general absence of com-
plaints from the investment community might well suggest that the current legal regime govern-
ing FDI is not broken. It would also help to explain why the private sector has not led the
charge for a multilateral agreement to liberalize FDI because, namely, it has no economic incen-
tive to do so because market access for foreign capital is generally good. '® As is explained
more fully below, the pace of FDI has only quickened in the past decade, not slowed, despite the ab-
sence of a multilateral agreement on investment. [*85] From 1992 to 2001, the only year in
which FDI declined was 2001, which made sense following the global recession and the after-
shock of the September 11 terrorist attack. Moreover, despite the WTO Secretariat’s characteriza-
tion that there was a “perceived need for multilateral rules on investment” dating as far back as
the late 1940s, '’ the Havana Charter provisions on FDI were so weak as to amount to a mere ex-
hortation (a point that is discussed more fully below). '® In fact, all negotiations on a multilat-
eral agreement on investment since the Havana Charter have met with failure. '°

Second, while the rule of law does provide transparency, stability, and predictability, that fact
does not necessarily mean that the proper legal instrument for encouraging and promoting such
transparency, stability, and predictability in the context of foreign investment has to be interna-

that any U.S. investor has specifically complained about the investment barrier, nor do they identify specific complaints by U.S. in-
vestors who have been frustrated in their attempt to make a foreign investment as a result of the spotlighted barrier.

In addition, a survey of the petitions filed with the U.S. Trade Representative ("USTR”) under Section 301 of the Trade Act of
1974, 19 U.S.C. 2411 (2002), shows that only one petitioner has complained about barriers to foreign investment. On June 16, 1989,
the USTR initiated an investigation of trade-restricting measures imposed by the government of India on foreign investors. In
two other instances, the USTR self-initiated investigations in cases that were investment-related. On October 11, 1996, the USTR self
-initiated an investigation under Section 301 with respect to certain acts, policies, and practices of the government of Brazil con-
cerning the grant of tariff-reduction benefits contingent on satisfying certain export performance and domestic content require-
ments. On October 8, 1996, the USTR self-initiated an investigation under Section 301 with respect to certain acts, policies and
practices of the government of Indonesia concerning the grant of conditional tax and tariff benefits intended to develop a motor ve-
hicle sector in Indonesia.

A table of the 121 Section 301 cases initiated by the U.S. Trade Representative, summarizing each of the cases, is available at http://
www.ustr.gov /html/act301.htm (last visited Jan. 20, 2003). A table of the twenty-nine withdrawn or rejected Section 301 peti-
tions is available at http://www.ustr.gov /html/in301.htm (last visited Jan. 20, 2003). For an extensive analysis of Section 301, see
Bhala & Kennedy, supra note 3, at 1009-68.

!5 See Trade and Foreign Direct Investment, supra note 11, at 21 (noting the occurrence of competition for foreign direct invest-

ment).

6 See Pierre Sauve & Christopher Wilkie, Exploring Approaches to Investment Liberalization in the GATS 6 (unpublished pa-

per presented at the conference, Services 2000 - New Directions in Services Trade Liberalization, co-sponsored by the Ameri-
can Enterprise Institute, the Brookings Institution, the Center for Business and Government at Harvard University, and the Coali-
tion of Service Industries Education and Research Foundation, Washington, D.C., June 1-2, 1999) (on file with author) (contending
there has been no major “market or policy failure” to incentivize a push for FDI liberalization).

7" Trade and Foreign Direct Investment, supra note 11 and accompanying text.

'8 See infra notes 57-62 and accompanying text (detailing the Havana Charter’s lack of thorough treatment of foreign direct in-

vestment).

19

See Mina Mashayekhi, Trade-Related Investment Measures, in UNCTAD, A Positive Agenda for Developing Countries: Is-
sues for Future Trade Negotiations 235 (2000) (discussing how none of the negotiations since the Havana Charter have suc-
ceeded).
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tional in scope. *° What about the vast network of bilateral and regional investment treaties and
the role they play in liberalizing the global market for foreign capital? What benefits would be re-
alized from the multilateralization of bilateral investment treaties ("BITs”) that don’t already ex-
ist? Is the push in some circles for a multilateral agreement on investment a solution in search
of a problem? In other words, do existing national, bilateral, and regional rules on investment pro-
vide adequate access for foreign capital flowing to host countries? A WTO agreement on invest-
ment might increase FDI flows by consolidating changes at the national, bilateral, and re-

gional level that have created a more liberal climate for FDI. The numbers substantiate the success
of national policies and bilateral and regional agreements on investment. On the other hand, ex-
panding those bilateral and regional efforts to the multilateral level takes negotiators into un-
charted waters. As noted by UNCTAD, "the existence of a network of BITs [bilateral invest-
ment treaties] cannot be assumed [*86] to signal the preparedness of countries to move to another
level, in spite of a convergence of perspectives in certain substantive areas as signified by exist-
ing BITs.” *' As UNCTAD notes, there has already been significant liberalization for FDI in
many countries, such that any multilateral agreement that prohibits the introduction of new barri-
ers to FDI would essentially maintain the status quo. > An agreement on investment could

thus conceivably have little or no impact on FDI flows because it would not materially change
the policy and legal framework for FDI that presently exists at the national level. If the eco-
nomic benefits of foreign investment for a host country are so strong and compelling (a point ex-
plored more fully below), ** then host countries will have a strong incentive to enact national
laws to attract such investment. The evidence shows that this is exactly what has happened with
few, if any, reversals in national policies liberalizing market access for FDI in the past ten to fif-
teen years. In such a legal environment, an international instrument would in effect be mere sur-
plus. The absence of a multilateral agreement on investment has not hobbled FDI flows. In ad-
dition, as the paramount international institution for liberalizing cross-border trade in goods and
services, some have questioned whether the WTO could successfully address investment issues
in an institutional framework that is focused on the movement of goods and services, rather than
capital. ** Indeed, if a country pursues a policy of open trade in goods and services, then an in-
vestment agreement will have marginal impact for those foreign firms that can then access the for-
eign market through trade rather than investment. *

[*87] Third, what about national sovereignty concerns voiced by developing countries insofar
as their ability to regulate the activities of foreign investors? What challenges to national labor stan-
dards are posed by a multilateral agreement on investment? 1f the WTO members did negotiate
an agreement on investment, what would be the interface between such an agreement and na-

20 But see WTO Working Group on the Relationship Between Trade and Investment, Communication from Canada, at 3, WT/

WGTI/W/36 (Apr. 8, 1998) (A comprehensive set of consistent rules among all WTO Members would allow for a stable, trans-
parent and consistent environment for firms operating in the global market, whatever their ownership structure or place of incor-
poration.”).

2l UNCTAD, Lessons from the MAI 28 (1999) [hereinafter Lessons from the MAI].

22 See World Investment Report 1998, supra note 10, at 129 (explaining that the maintenance of the status quo is one of sev-

eral possible impacts of a multilateral framework on investment).

23 See infra notes 259-73 and accompanying text (explaining why the host country’s benefits are significant).

** See, e.g., Anyuan Yuan, China’s Entry into the WTO: Impact on China’s Regulating Regime of Foreign Direct Investment,

35 Int’l Law. 195, 201 (2001) (discussing whether the WTO can successfully address investment issues).

25 See Hoekman & Saggi, supra note 8, at 9 (explaining that this is the result because “the realization of profit-shifting objec-

tives requires trade policy instruments”). However, in the case of certain services that are not tradeable across borders, FDI takes on
added importance. This additional importance of FDI highlights the significance of pursuing negotiations under the GATS to ex-
pand market liberalization, especially under the commercial presence model of supply.
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tional competition (antitrust) laws? Can there be a WTO agreement on investment without a par-
allel WTO agreement on competition law and policy? Developing countries, fearing the power
of multinational enterprises ("MNE”) to crush local competition, have answered “no” in response
to this last question. As between developed countries, if a proposed acquisition of a firm by a for-
eign MNE is rejected by national-competition law enforcement authorities in the EU, for ex-
ample, on the ground that the acquisition or merger would be anti-competitive, would such ac-
tion be grounds for a challenge under a WTO investment agreement?

Fourth, what are the lessons to be learned from the failure of the OECD to conclude a multilat-
eral agreement on investment in 19987 Efforts to liberalize international investment have a long his-
tory within the OECD, reflected primarily in its non-binding Code of Liberalization of Capital
Movements. These efforts were the source of investment principles in subsequent trade agree-
ments, including the North American Free Trade Agreement ("NAFTA”) *® and the WTO Agree-
ment on Trade-Related Investment Measures (the “TRIMs Agreement”). Given the lack of direc-
tion at the time within the WTO regarding a multilateral agreement on investment, OECD ministers
voted in 1995 to sponsor negotiations and to conclude a multilateral agreement on investment
within two years. Firmly convinced that a multilateral agreement on investment would reduce busi-
ness uncertainty and improve the flow of investment capital around the world, negotiations
within the OECD on the Multilateral Agreement on Investment ("MAI”) were launched with a
completion date set of May 1997. ?” Despite the legal [¥88] and economic arguments for liber-
alizing national barriers to FDI, the failure of the OECD to conclude the MAI by 1998 should
be a sobering reminder that successfully negotiating a comprehensive multilateral agreement on in-
vestment is a supremely difficult task.

The draft MAI’s main features included provisions extending most-favored-nation (“MFN”) and na-
tional treatment to both the establishment and the subsequent treatment of an investment; a
broad, asset-based definition of investment; standstill and rollback provisions; provisions on country
-specific reservations; standards on expropriation, compensation in the event of a taking, and re-
patriation of profits; and binding arbitration in country-to-country and investor-to-host country
disputes. *® The final product would have been a comprehensive set of investment rules that would
have overlapped with the multilateral trade agreements concluded during the Uruguay Round -
in particular, the TRIMs Agreement - and that would have mirrored many of the features of the U.S.
prototype bilateral investment treaty. > The MAI would have [¥89] been a free-standing inter-
national treaty, open to accession by all countries regardless of whether they were OECD mem-

26 North American Free Trade Agreement, Dec. 15, 1993, reprinted in 1 North American Free Trade Agreement, Texts of

Agreement, Implementing Bill, Statement of Administrative Action, and Required Supporting Statements, H.R. Doc. No. 159,
103d Cong. (1st Sess. 1993) [hereinafter NAFTA Statement of Administrative Action] (entered into force Jan. 1, 1994).

*7 See OECD, Report by the Committee on International Investment and Multinational Enterprises and the Committee on Capi-

tal Movements and Invisible Transactions, A Multilateral Agreement on Investment, DAFFE/CMIT/CIME (95) 13/FINAL (May
5, 1995), available at http://www1 .oecd.org/daf/mai/htm/cmitcime95.htm.

*®  See OECD, The MAI Negotiating Text (as of Apr. 24, 1998) [hereinafter MAI Negotiating Text] (elaborating on these main fea-
tures), available at http://www.nadir.org/nadir/initiativ/agp/free/mai/mai.pdf; Organization for Economic Cooperation and Devel-
opment, Commentary to the MAI Negotiating Text (as of Apr. 24, 1998) (explaining OECD’s positions on these features of the MAI).
For a brief account of the highlights of the main provisions of the MAI and the MAI negotiating process, see Lessons from the
MALI, supra note 21; World Investment Report 1998, supra note 10, at 65-69. See also Michael P. Avramovich, The Protection of In-
ternational Investment at the Start of the Twenty-First Century: Will Anachronistic Notions of Business Render Irrelevant the
OECD’s Multilateral Agreement on Investment?, 31 J. Marshall L. Rev. 1201, 1277 (1998) (arguing in support of concluding ne-
gotiations on an MAI); Stephen J. Canner, The Multilateral Agreement on Investment, 31 Cornell Int’l L.J. 657, 666 (1998) (con-
cluding that an MAI must include provisions on binding dispute settlement, adequate compensation, and compensation that in-
cludes the full value of the investor’s intangible assets).

22 A U.S. BIT provides U.S. investors with six basic benefits. The new prototype BIT contains the major features of its prede-

cessor. Beginning with a comprehensive definition of direct investment that includes tangible as well as intangible property, a
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bers. *°

The negotiations ultimately floundered because several highly contentious issues could not be sat-
isfactorily resolved. These issues were the definition of investment, exceptions to national and
MEN treatment, intellectual property, a cultural exception proposal by France and Canada, excep-
tions for regional trade arrangements, exceptions under national treatment, performance require-
ments, labor and environmental issues, regulatory takings, the extraterritorial application of U.S.
laws (in particular, the Helms-Burton Act), and dispute settlement. ' In May 1998, the date set
for completion [¥90] of negotiations, the MAI negotiations officially entered a “pause” phase. *2
This action was taken following strong criticism of the proposed text by labor and environmen-
tal groups. Some countries participating in the negotiations also expressed concerns about “free rid-
ers” who would receive the benefits of other countries’ market openings on FDI, but who

U.S. BIT contains five core elements: (1) national treatment and MFN treatment for investments; (2) standards for expropriation
and compensation in the event of a taking; (3) the right to transfer funds; (4) limits on performance requirements consistent with the
provisions of NAFTA and the TRIMs Agreement; and (5) a binding dispute settlement mechanism.

The United States launched its BIT program in 1982 in order to secure for U.S. direct investors certain rights and protections over-
seas. U.S. BITs originally were negotiated with developing countries exclusively. See generally Jeswald W. Salacuse, BIT by
BIT: The Growth of Bilateral Investment Treaties and Their Impact on Foreign Investment in Developing Countries, 24 Int’l Law.
655 (1990) (detailing the emergence and evolution of U.S. BITs). However, more recently the BITs program has shifted focus

to Eastern Europe, the republics of the former Soviet Union, and Latin America.

The U.S. prototype BIT does not differ in its material respects from other countries’ standard models for BITs. See WTO Work-
ing Group on the Relationship Between Trade and Investment, Communication from Japan, WT/WGTI/W/34 (Apr. 8, 1998) (illus-
trating standard BIT models); WTO Working Group on the Relationship Between Trade and Investment, Communication from Ko-
rea, Korea’s Bilateral Investment Treaties, WT/WGTI/W/42 (July 6, 1998) (illustrating standard BIT models); WTO Working
Group on the Relationship Between Trade and Investment, Communication from Turkey, Turkey’s Experience with Bilateral In-
vestment Treaties, WT/WGTI/W/51 (Sept. 18, 1998) (illustrating standard BIT models).

30 Sovereignty concerns led U.S. state governors to express reservations about the MAI See Western Governors’ Association, Mul-

tilateral Agreement on Investment: Potential Effects on State & Local Government 19-21 (1997) (presenting a range of concerns in-
volving how MAI might infringe upon sovereignty), available at http://www.westgov.org/wga/publicat/maiweb.htm. The MAI
was at one time considered a possible framework for a WTO agreement on trade and investment by the Clinton Administration.
See Tarullo Says MAI May Provide Framework for International Accord, 14 Int’l Trade Rep. (BNA) 2032 (Nov. 26, 1997). For ad-
ditional analysis of the MAI, see World Investment Report 1998, supra note 10, at 65-69.

31

See Lessons from the MAI, supra note 21, at 1; Mashayekhi, supra note 19, at 235 (presenting a failure to resolve these is-
sues). On March 12, 1996, President Clinton signed the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996, popu-
larly known as the Helms-Burton Act. Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996, 22 U.S.C. 6021-6091
(1996). For articles critiquing the Helms-Burton Act, see Brice M. Clagett, Title III of the Helms-Burton Act Is Consistent with In-
ternational Law, 90 Am. J. Int’l L. 434 (1996); Andreas F. Lowenfeld, Congress and Cuba: The Helms-Burton Act, 90 Am. J. Int’]
L. 419 (1996); Jonathan R. Ratchik, Cuban Liberty and the Democratic Solidarity Act of 1995, 11 Am. U. J. Int'l L. & Pol'y
343 (1996). The Act broadens the U.S. embargo against Cuba: (1) barring U.S. foreign aid to countries that provide assistance to
Cuba; (2) authorizing U.S. nationals who had property confiscated by the Cuban government since 1959 to sue foreign compa-
nies if they are “trafficking” in the property that was expropriated by the Cuban government after the Cuban revolution; and (3) bar-
ring the issuance of visas to aliens who, after the effective date of the Act, confiscate, convert, or traffic in property expropri-
ated from a U.S. citizen. The President has the power to suspend for up to six months at a time the implementation of provisions
in Title IIT of the Act that authorize U.S. nationals to bring lawsuits to recover confiscated property if doing so would be in the na-
tional interest. Both Presidents Clinton and Bush have suspended the operation of Title III.

For information about the possible impact on BITs between Cuba and several EU member states because of the EU’s apparent ca-
pitulation to the Helms-Burton Act, see WTO Working Group on the Relationship Between Trade and Investment, Communica-
tion from Cuba, WT/WGTI/W/45 (July 20, 1998).

32 Daniel Schwanen, Chilling Out: The MAI Is on Ice but Global Investment Remains Hot, C.D. Howe Institute Commentary

109, at 2 (June 18, 1998), available at http://www.cdhowe.org/pdf/Sch-03.pdf (“The negotiations toward a Multilateral Agreement on
Investment ... have officially entered a “pause’ that some observers say could be permanent.”).
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would not themselves open their markets to FDI. **France’s withdrawal from the MAI negotia-

tions in October 1998, on the ground of inadequate protection of cultural industries, sounded the
death knell of the MAIL **

Although the OECD MAI would have been open to acceptance by all countries regardless of
OECD membership, many developing countries were hostile to the idea in the absence of a comple-
mentary set of rules involving restrictive business practices. Some developing countries feared
that investment by multinational corporations would result in local monopolies, which in turn can
engage in predatory pricing that would drive local competitors out of business. On the other
hand, other developing countries welcome so-called “greenfield” investment that brings fresh capi-
tal, management [¥91] know-how, and export markets to the host country. *> In the end, of
course, it was the OECD members themselves who spiked the draft Agreement. At the risk of plac-
ing too much blame on any one country, France had strong reservations about the negative im-
pact a MAI would have on its cultural industries, a misapprehension undoubtedly shared by Canada.
3¢ Other OECD members were pressured by domestic environmental groups that pressed their
case against the MAI as being a threat to the global environment. In addition, labor advocacy groups
wondered how a MAI might negatively affect developing-country labor markets by developed-
country multinational investors. The upshot was that by late 1998 the OECD MAI was a dead let-
ter, notwithstanding the great expectations shared by most participants in the negotiations that a
successful conclusion was barely weeks away.

Fifth, and finally, what are the lessons to be learned from the pace of liberalization efforts
achieved to date under two existing WTO agreements that address key dimensions of FDI: the Gen-
eral Agreement on Trade in Services ("GATS”), including the two subsidiary agreements on fi-
nancial services and basic telecommunications, and the TRIMs Agreement?

Against this backdrop, the overarching issue addressed in this Article is whether international
trade in goods and services should be integrated with foreign direct investment through a WTO
agreement on investment. The arguments advanced for such an agreement have an undeniable ap-
peal as a theoretical matter. Proponents of a multilateral agreement on investment - the ”global-
ization school” *7 - submit that national laws and regulations that discriminate against foreign di-
rect investment distort international trade in much the same way as do tariffs, quotas, and other non
-tariff barriers to trade. By eliminating such laws that either discriminate [*92] in favor of
domestic investors or that discriminate against foreign investors, the most efficient producers of
goods and suppliers of services with capital to invest, regardless of country of origin, will be able
to penetrate a market unhindered by government interference.

33 See The Sinking of the MAI, Economist, Mar. 14, 1998, at 81-82 (discussing the potential free-rider problem).

34 SeePeter T. Muchlinski, The Rise and Fall of the Multilateral Agreement on Investment: Where Now?, 34 Int’l Law. 1033
(2000) (tracing the history of failed attempts to negotiate an international investment agreement); Lawrence J. Speer, Mulling Failed
MALI Process, OECD Debates Future of Investment Liberalization Process, 16 Int’l Trade Rep. (BNA) 1570 (Sept. 29, 1999); Law-
rence J. Speer & Gary G. Yerkey, France Pulls Out of OECD Talks on Multilateral Investment Treaty, 15 Int’l Trade Rep.

(BNA) 1750 (Oct. 21, 1998) (discussing France’s withdrawal from the negotiations when guarantees on labor and environment stan-
dards and a cultural exception were not forthcoming).

35 See, e.g., James Lim, South Korea Installs Ombudsman to Resolve Problems of Foreign Investors, 16 Int’l Trade Rep.

(BNA) 1792 (Nov. 3, 1999); James Lim, South Korea Says It Will Continue Promotion of Foreign Direct Investment, 16 Int’l
Trade Rep. (BNA) 1468 (Sept. 15, 1999); James Lim, South Korea Sets Long-Term Target to Increase Foreign Direct Invest-
ment, 17 Int’l Trade Rep. (BNA) 390 (Mar. 9, 2000); Shai Oster, China Looking to Private Investment for Economic Stimulus, Ana-
lysts Say, 17 Int’l Trade Rep. (BNA) 45 (Jan. 13, 2000).

36

SeeDaniel Pruzin, Canada Seeks Support of Trade Partners for Multilateral Accord to Protect Culture, 16 Int’l Trade Rep.
(BNA) 1736 (Oct. 27, 1999) (noting Canada’s concern for cultural protection).

37" WTO Working Group on the Relationship Between Trade and Investment, Communication from Korea, Multilateral Frame-

work on Investment: A Realistic Approach, para. 1, WI/WGTLI/W/79 (June 2, 1999).
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But just how prevalent are national laws that impede or block the flow of foreign capital? Empiri-
cal research on the subject is scant. One study in the mid-1990s of the investment policies of
the twenty-nine members of the OECD - whose investment policies might be expected to be the
most liberal in the world - revealed that they collectively maintain over 400 investment restric-
tions. *® The fifteen member-states of the EU as a group were reported to have the greatest num-
ber of investment restrictions, accounting for 54% of all restrictions identified for OECD mem-
bers. The United States was reported to have the second largest number of restrictions, accounting
for 17% of the OECD total, followed by Canada, Mexico, and Australia with 14%, 7%, and

6%, respectively. 39 However, as is discussed below, the decided trend in the latter half of the
1990s and into the 21st century has been to enact regulatory [*93] measures that are hospitable
to FDI. Moreover, despite these restrictions and the absence of a multilateral agreement on in-
vestment, investors’ appetite for making investments abroad has only grown. *° Oddly enough, there
appears to be an inverse correlation between the number of restrictions on FDI and FDI flows. Dur-
ing the ten-year period from 1992 to 2001, the top sixteen recipients of FDI were OECD mem-
bers. Of all OECD member countries, the United States had the largest number of restrictions on
FDI in the 1990s, as reported by the OECD, yet the United States received more FDI inflows

in the period 1992-2001 than any other country, $ 1.27 trillion, more than double the numbers of sec-
ond-place Britain. *' Similarly, even though China places numerous restrictions on investment,

it remains one of the world’s top destinations for foreign direct investment. **

A counterpoint to the globalization school of FDI is the “internalization school.” The internaliza-
tion school believes in minimizing the amount of outside intervention in a country’s ability to es-
tablish national laws and regulations governing FDI, thus reserving the maximum flexibility of host

38 See Liberalization of International Investment, supra note 5, at 8.

3 1d. A proposed purchase in 1988 of an eighty percent interest in an American firm, Fairchild Semiconductor Corp., by a Japa-

nese firm, Fujitsu, Ltd., was the catalyst for a provision added to the Omnibus Trade and Competitiveness Act of 1988 to

amend the Defense Production Act of 1950. The new provision, commonly known as the Exon-Florio amendment, authorizes the
President to review and prohibit the acquisition, merger, or takeover of a business in the United States by a foreign person if
such commercial activity could result in foreign control of a U.S. firm that would threaten to impair national security. See De-
fense Production Act 721 (1950), as amended by the Omnibus Trade and Competitiveness Act of 1988, codified at 50 U.S.C. 2170.

In exercising his authority under Exon-Florio, the President is directed to consider such factors as domestic production needed
for projected national defense requirements and the capacity of domestic industries to meet national defense requirements. The 1992
Byrd-Exon amendment required an investigation whenever an attempted purchase is made by an entity owned or controlled by

a foreign government. See 50 U.S.C. 2170(c). The Byrd-Exon amendment was in direct response to an unsuccessful bid by Thomson
-CSF, a French company partially owned by the French government, to purchase the missile division of LTV Corp., a U.S. aero-
space company. See generally Patrick L. Schmidt, The Exon-Florio Statute: How It Affects Foreign Investors and Lenders in

the United States, 27 Int’l Law. 795 (1993).

Pursuant to Executive Order, the Exon-Florio amendment is enforced by the interagency Committee on Foreign Investment. See
Exec. Order No. 12,661, 54 Fed. Reg. 779 (Dec. 27, 1988). It has been the target of heavy criticism from the EU. See More U.S.
Barriers to Trade with EU Arose in Past Year, EU Report Says, 13 Int’] Trade Rep. (BNA) 1244 (July 31, 1996).

49 See Patrick Tracey, Foreign Direct Investors See Increase; China, Others Gain Investment Appeal, 18 Int’l Trade Rep.

(BNA) 306 (Feb. 22, 2001).

41" Economic and Financial Indicators, Economist, Aug. 17, 2002, at 77.

*2 Yuan, supra note 24, at 201. The four leading host countries for FDI inflows during the decade 1985-95 were the United

States ($ 478 billion), the United Kingdom ($ 200 billion), France ($ 138 billion), and China ($ 130 billion). Trade and Foreign Di-
rect Investment, supra note 11, at 5. In 1997, the United States ($ 76.5 billion), China ($ 40.8 billion), the United Kingdom ($
26 billion), and France ($ 22 billion) were the top four recipients of FDI inflows. World Investment Report 1998, supra note 10,
tbl.1.9. In 1999, the United Kingdom surpassed the United States as the largest outbound investor for the first time since 1988, al-
though the United States remained the leading recipient of FDI (over $ 250 billion) by a factor of nearly three over second-
place Sweden (approximately $ 75 billion). Economic and Financial Indicators, Economist, Feb. 12, 2000, at 105.
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countries to deal with FDI. 43

Before examining in-depth the pros and cons of a WTO agreement on investment, a survey of
the history of investment rules within the GATT-WTO legal regime, including the Uruguay Round
and post-Uruguay Round results, will provide important background and perspective. The follow-
ing survey will show that WTO addresses the subject of foreign direct investment in several
[*94] important respects. When it comes to investment, the WTO is not operating in a com-
plete vacuum.

2. Investment Rules in the GATT-WTO System

Over its fifty-five year history, the GATT-WTO international trading system has had as its core
goal the elimination of government barriers to international trade in goods and now, under the
GATS, the creation of market access for services as well. Although nowhere explicitly stated

in the General Agreement on Tariffs and Trade ("GATT”) or any WTO agreement, the guiding eco-
nomic premise that underlies the entire GATT-WTO system is open trade. One commentator

has explained open trade (sometimes referred to as liberal trade) in the following terms:

In a liberal economic system, government does not thwart private parties in their attempts to en-
ter voluntary transactions, and taxes are stable, predictable, and nonprohibitive. The General
Agreement on Tariffs and Trade (GATT) is liberal in this sense... . Interventions [by govern-
ments] in liberal exchange across frontiers to make trade fair may be the political price of liberal-
ism, but such interventions are themselves its antithesis. **

Why did open trade become GATT’s desideratum? The answer is short but compelling: by exploit-
ing the law of comparative advantage, liberal trade policies permit the unrestricted flow of the
best goods and services across national borders at the lowest prices, thereby increasing total world
wealth. Under the law of comparative advantage, resources are allocated efficiently across and
within industries in response to competitive pressures from imports. Both of these phenomena lead
to product specialization and increased firm size that in turn lowers the unit cost of goods and ser-
vices. The role that multilateral trade rules play in fostering liberal trade manifests itself in

two important ways. First, specialization and economies of scale become possible because of se-
cure access to a barrier-free international market. Second, increased international [*95] compe-
tition leags to product and process innovation, further reducing costs and expanding consumer
choices.

The kinds of government conduct restricting market access that have been of greatest interest to
the GATT contracting parties, and today, to the WTO members, include reducing and eliminating
tariffs on imported goods, limiting the use of import and export quotas, imposing discipline on
the imposition of safeguard measures (i.e., escape clause relief), ensuring that state-trading enter-
prises that have a monopoly on the purchase and/or sale of goods conduct their operations on

43 WTO Working Group on the Relationship Between Trade and Investment, Communication from Korea, Multilateral Frame-

work on Investment: A Realistic Approach, para. 2, WI/WGTI/W/79 (June 2, 1999). More will be said about the views and ar-
guments of the internalization school as this Article unfolds.

44 Martin Wolf, Why Trade Liberalization Is a Good Idea, in The Uruguay Round: A Handbook on the Multilateral Trade Nego-
tiations 14 (J. Michael Finger & Andrzej Olechowski eds., 1987).

4> For classical and contemporary arguments in support of free trade and the arguments for protectionism, see Raj Bhala, Inter-

national Trade Law: Theory and Practice 1-123 (2001); Richard B. Stewart, International Trade and Environment: Lessons from
the Federal Experience, 49 Wash. & Lee L. Rev. 1329, 1330 (1992); The Miracle of Trade, Economist, Jan. 27, 1996, at 61-62.
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the basis of market disciplines, circumscribing the use of antidumping duties, discouraging subsi-
dies to sunset and sunrise domestic industries, and limiting the extent to which governments

can restrict imported goods on the basis of product standards. All of these trade liberalization mea-
sures can have the salutary effect of indirectly combating certain restrictive business practices en-
gaged in by domestic firms, e.g., price fixing, by allowing greater import competition that will
in turn break up such illegal arrangements through price competition. The GATT-WTO system has
had little or nothing to say about private restrictive business practices, government-sponsored com-
modity cartels (e.g., the Organization of Petroleum Exporting Countries “OPEC”), government-
sponsored boycotts, and government procurement laws that discriminate in favor of domestic sup-
pliers. *° Until the Uruguay Round, the same was true for national laws that discriminate
against, restrict, or otherwise distort the global market for foreign direct investment.

[*96]
2.1. The Havana Charter and GATT 1947

The World Trade Organization traces its origins to 1944. In that year, a comprehensive economic
and financial plan for post-World War II reconstruction and development was proposed by the
United States and the United Kingdom at Bretton Woods, New Hampshire. A triad of interna-
tional economic and financial institutions was envisioned. Two of the institutions, the World Bank
and the International Monetary Fund (“IMF”), were created to address development and mon-
etary issues. Rounding out the institutional triad was the International Trade Organization (“ITO”).
The General Agreement was to serve as an interim agreement until the ITO and its founding docu-
ment, the Havana Charter, could be approved by national legislatures. *’

In September 1946, the United States drafted a proposed Charter that became the basis for discus-
sions at the First Session of the Preparatory Committee on the Havana Charter. *®* During the pe-
riod 1946-1947, the Preparatory Committee began drafting the ITO Charter. Independent of

this project, the Committee members also conducted tariff-reduction negotiations in anticipation
of the completion of the ITO Charter. They negotiated approximately 45,000 tariff concessions af-

46 The plurilateral Agreement on Government Procurement opens government procurement of goods, services, and construc-

tion contracts to enterprises from the other signatories to the Agreement. See Agreement on Government Procurement, Apr. 15, 1994,
available at http://www.wto.org/english/tratop e /gproc e/agrmnt e.htm. (last visited on Jan. 31, 2003). To date, twenty-seven coun-
tries and the European Communities are parties to the Government Procurement Agreement, with seven countries involved in ac-
cession negotiations. An updated list of countries that are party to the Agreement on Government Procurement is available at http://
www.wto.org/english/tratop e/gproc e /memobs e.htm. (last visited Jan. 31, 2003).

47" For a complete history of GATT and the Bretton Woods system, see Kenneth W. Dam, The GATT: Law and International Eco-

nomic Organization (1970); Robert E. Hudec, The GATT Legal System and World Trade Diplomacy (2d ed. 1990); John H. Jack-
son, World Trade and the Law of GATT (1969); G.J. Lanjouw, International Trade Institutions (ACE Translations trans., 1995); Ol-
ivier Long, Law and Its Limitations in the GATT Multilateral Trade System 4-6 (1985); Armand Van Dormael, Bretton Woods: Birth
of a Monetary System (1978); Gerald A. Bunting, GATT and the Evolution of the Global Trade System: A Historical Perspec-
tive, 11 St. John’s J. Legal Comment. 505 (1996).

48

The members of the Preparatory Committee were Australia, Belgium, Luxembourg, Brazil, Canada, Chile, China, Cuba, Czecho-
slovakia, France, India, Lebanon, the Netherlands, New Zealand, Norway, South Africa, the U.S.S.R., the United Kingdom, and
the United States. With the exception of the former Soviet Union, all of these countries became GATT contracting parties under Pro-
tocols of Provisional Application. See WTO, 1 Analytical Index: Guide to GATT Law and Practice, at 1-9 (1995).

For additional background on the preparatory work on GATT, see Dam, supra note 47, at 10-16; Jackson, supra note 47, at 35-
57; Long, supra note 47, at 4-6; Armin von Bogdandy, The International Trade Law, in U.S. Trade Barriers: A Legal Analysis 73,
74-76 (Eberhard Grabitz & Armin von Bogdandy eds., 1991).
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fecting about $ 10 billion of world trade in goods. *° In order to protect the value of these conces-
sions, the Committee members further agreed to the early acceptance of [*97] some of the ob-
ligations in the draft ITO Charter. The combination of the tariff concessions and interim trade
rules was formalized in the GATT. In short, in order to expedite the start of international negotia-
tions on tariff reductions and their implementation pending approval of the Havana Charter by na-
tional legislatures, GATT was approved provisionally by national representatives, effective Janu-
ary 1, 1948. °° President Truman approved it on behalf of the United States pursuant to authority
granted under the Reciprocal Trade Agreements Act of 1934. !

GATT Article XXIX makes it plain that GATT was not intended by its drafters to function on a per-
manent basis. It was contemplated that once the Havana Charter entered into force, and with it
the ITO, Part II of GATT that contains the bulk of the international legal commitments (other than
the MFN obligation and tariff commitments) would be suspended. >

In the end, the Havana Charter never entered into force. In fact, no acceptances of the Charter
were ever received by the United Nations, the depositary for Charter accessions. > The Havana
Charter was a far more comprehensive document than GATT. It contained provisions relating to em-
ployment, economic development, restrictive business practices, and dispute resolution under
ITO auspices. >* Had it been approved, the Havana Charter for [¥98] an International Trade Or-
ganization would have covered not only tariffs, quotas, and other non-tariff barriers to trade in
goods, but also restrictive business practices (Articles 46-54), °> commodity agreements (Articles 55
-70), >® and foreign direct investment (Articles 11 & 12). >’ Although the refusal of national leg-
islatures - in particular, the neo-isolationist U.S. Senate - to approve the Havana Charter could
be viewed quite naturally as a missed opportunity, it is debatable whether the Charter would have
thrown open the gates to FDI. The Havana Charter’s coverage of foreign direct investment is,

at best, skeletal. In fact, far from being a comprehensive code analogous to today’s typical bilat-

49 Bhala, supra note 45, at 127-28, 133.
S0 1d. at 127-28.
ST Id. at 128.

52 See General Agreement on Tariffs and Trade, art. XXIX, opened for signature Oct. 30, 1947, 61 Stat. pts. 5, 6, T.I.LA.S. No.
1700, 55 U.N.T.S. 187 [hereinafter 1947 GATT]. GATT Article XXIX provides that Part II of the Agreement shall be sus-
pended on the day on which the Havana Charter enters into force. In addition, it provides that if by September 30, 1949, the Ha-
vana Charter has not entered into force, the contracting parties shall meet before December 31, 1949, to agree whether the Agree-
ment shall be amended, supplemented or maintained.

53

SeeBhala & Kennedy, supra note 3, at 2.

Once it became clear that the Havana Charter had no chance of being approved by the neo-isolationist U.S. Senate, the State De-
partment issued a statement that the Charter would not be submitted again to Congress. As a consequence, GATT was pressed
into service by default to fill the institutional vacuum. Despite its left-footed start, GATT became the centerpiece of international
trade law, doubling as a multilateral trade agreement and an international trade forum for its 114 contracting parties for nearly
five decades.

1d.

5% Final Act and Related Documents of the United Nations Conference on Trade and Employment, Havana, Cuba, Mar. 24,

1948, U.N. Doc. ICITO/1/4 (1948) [hereinafter Havana Charter]. See generally Clair Wilcox, A Charter for World Trade (1949).
35 Havana Charter, supra note 54, arts. 46-54.
36 Id.arts. 55-70.

57 Id.arts. 11-12.
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eral investment treaties, Articles 11 and 12 merely sketch out in broad brush the role of the Inter-
national Trade Organization in promoting FDI, and minimal rights of ITO members which are
host countries for FDI.

First, Article 11.2 of the Havana Charter authorized the ITO to enter into collaborative programs
with other inter-governmental organizations (e.g., the World Bank and the IMF) that would (1)
lead to the conclusion of a bilateral or multilateral agreement on double taxation in order to stimu-
late foreign investment, and (2) “promote the adoption of a general agreement or statement of prin-
ciples regarding the conduct, practices and treatment of foreign investment.” >® Article 11

clearly saves for another day the details of a multilateral agreement on investment.

Second, Article 12 of the Havana Charter, entitled International Investment for Economic Devel-
opment and Reconstruction, is a statement of non-binding principles regarding FDI. Under Ar-
ticle 12.1, members recognize that international investment “can be of great value in promoting eco-
nomic development and reconstruction, and consequent social progress,” and that “the international
flow of capital will be stimulated to the extent that Members afford nationals of other coun-

tries opportunities for investment and security for existing and future investments.” >° Article
12.1(c) goes on to reserve to members the following rights:

[*99]

() to take any appropriate safeguards necessary to ensure that foreign investment is not used as
a basis for interference in its internal affairs or national policies;

(i1) to determine whether and to what extent and upon what terms it will allow future foreign in-
vestment;

(iii) to prescribe and give effect on just terms to requirements as to the ownership of existing
and future investments;

(iv) to prescribe and give effect to other reasonable requirements with respect to existing and fu-
ture investments. ®°

What clearly emerges from Article 12(c) is the right to restrict investment to match national de-
velopment plans. Article 12.1(d) further notes that economic development “may be promoted” if
source and host countries enter into bilateral or multilateral investment agreements. °' As such,

it is more of a suggestion than a legally-binding commitment. Finally, under Article 12.2, mem-
bers agree that if they do enter into such bilateral or multilateral agreements, they would pro-

S8 Id. art. 11.2(c).

59 Id. art. 12.1.

%0 Id.art. 12.1(c)({)-(iv).
ol Id. art. 12.1(d).
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vide reasonable opportunities for investment on non-discriminatory terms. “¢?

In short, considering the Havana Charter’s mostly hortatory, and even at that, sparse provisions
on FDI, it would be a stretch to conclude that the failure to ratify the Havana Charter had an im-
mediate or lasting negative impact on FDI flows.

Filling the void left by the failure to approve the Havana Charter, and with it, the ITO, was the
GATT, the fountainhead of international trade law. ® Signed by twenty-three nations - twelve de-
veloped [*100] and eleven developing economies - on October 30, 1947, and headquartered

in Geneva, Switzerland, GATT 1947 performed double duty for forty-seven years as both the pre-
mier multilateral trade agreement and international trade organization. GATT 1947 is the imme-
diate predecessor of GATT 1994 and the WTO, which assumed GATT’s dual roles on January 1,
1995, with the successful completion of the Uruguay Round. ®*

GATT 1947 is virtually silent on the subject of FDI. The question of investment was revisited in
the 1955 GATT review conference after it was obvious that the Havana Charter and the ITO
were stillborn. That conference recommended that contracting parties take steps to stimulate the in-
ternational flow of capital, ® but nothing concrete ever emerged from that conference.

2.2. WTO Rules on Investment

After more than seven years of negotiations, the most far-reaching and comprehensive develop-
ment in world trade since 1947 took place in 1994 with the successful completion of the Uru-
guay Round of multilateral trade negotiations (the “Round”). Peter Sutherland, the first Director
-General of the World Trade Organization, described the conclusion of the Uruguay Round as “a
defining moment in modern history.” °® Although the Uruguay [¥101] Round results did not si-
lence the critics of international trade, it did at least lower the volume. The Uruguay Round ar-
rested the slide away from liberal trade and the multilateral rules designed to promote it by re-
newing the original GATT 1947 commitment to open markets and the elimination of government
intervention that impedes trade flows. What is more, the Uruguay Round expanded the multilat-
eral trade system’s portfolio by including two new sectors, trade in services and intellectual prop-

N62Id. art. 12.2.
63 1947 GATT, supra note 52; Guide to GATT Law and Practice, supra note 48, at 4-7.

%% Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, Apr. 15, 1994, 33 LL.M. 1143
(1994) [hereinafter Final Act]; Edmond McGovern, International Trade Regulation 1.12-3 (1996).

65 Trade and Foreign Direct Investment, supra note 11, at 33-34.

66 Phillip Evans & James Walsh, The EIU Guide to the New GATT 1 (1994). For additional reading on the Uruguay Round sum-
marizing the significant portions of the WTO Agreement, see generally Uruguay Round Trade Agreements, Statement of Admin-
istrative Action 1, H.R. Doc. 316, 103d Cong., 656-67 (1994) [hereinafter Uruguay Round Statement of Administrative Ac-

tion]; Bhala & Kennedy, supra note 3; Johanna W. Buurman & Jeffrey J. Schott, The Uruguay Round: An Assessment (1994);
John Croome, Reshaping the World Trading System: A History of the Uruguay Round (1995); John Kraus, The GATT Negotia-
tions: A Business Guide to the Results of the Uruguay Round (1994); Ernest H. Preeg, Traders in a Brave New World: The Uru-
guay Round and the Future of the International Trading System (1995); The GATT, the WTO and the Uruguay Round Agree-
ments Act: Understanding the Fundamental Changes (Harvey M. Applebaum & Lyn M. Schlitt eds., 1995); The Uruguay Round
Results: A European Lawyers’ Perspective (Jacques Bourgeois ed., 1994); The World Trade Organization: The Multilateral Frame-
work for the 21st Century and U.S. Implementing Legislation (Terence P. Stewart ed., 1996); John H. Jackson, The Uruguay
Round and the Launch of the WTO: Significance & Challenges, in The World Trade Organization: The Multilateral Framework
for the 21st Century and U.S. Implementing Legislation, supra, at 5; Terence P. Stewart, The Uruguay Round Agreements Act: An
Overview of Major Issues and Potential Trouble Spots, in The World Trade Organization: The Multilateral Framework for the
21st Century and U.S. Implementing legislation, supra, at 29; Terence P. Stewart, The GATT Uruguay Round: A Negotiating His-
tory (1986-1992) (1996); Symposium, Negotiating the Free Trade Labyrinth, 18 Whittier L. Rev. 281 (1997); Symposium, Uru-
guay Round - GATT/WTO, 29 Int’l Law. 335 (1995).
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erty. o7

Although the treatment of FDI in the WTO multilateral trade agreements is not comprehensive -
no WTO agreement currently exists that creates a framework for the regulation of all aspects

of FDI - two WTO multilateral trade agreements ("MTAs”), together with two subsidiary agree-
ments on trade in services, integrate trade and FDI to varying degrees. °®

[*102] First, the GATS is a comprehensive agreement governing all trade in services (with the ex-
ception of maritime and air transport services). Second, the 1997 Agreement on Financial Ser-
vices liberalizes trade and investment in the financial services sector. Third, the 1997 Agreement
on Basic Telecommunications likewise liberalizes trade and investment in the basic telecommu-
nications sector. Fourth, the TRIMs Agreement provides a patchwork of rules prohibiting WTO
members from requiring both foreign and domestic investors, sourcing inputs locally, imposing
trade-balancing requirements on investors as a condition for importing goods or obtaining for-
eign exchange, restricting access to foreign exchange for the purchase of imports, and restrict-
ing the volume or value of exports that a company must make.

These four agreements are analyzed in the following subsections.

67 See Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement Establishing

the World Trade Organization [hereinafter WTO Agreement], Annex 1C, 33 LL.M. 1197 (1994) [hereinafter the TRIPS Agree-
ment] (listing contents of “Agreement on Trade-Related Aspects of Intellectual Property Rights”).

%8 Four other WTO agreements address investment tangentially. First, the TRIPS Agreement is the most comprehensive frame-

work agreement of its kind within the GATT-WTO system. Intellectual property rights are often treated as a form of invest-
ment. See General Agreement on Tariffs and Trade: Multilateral Trade Negotiations Final Act Embodying the Results of the Uru-
guay Round of Trade Negotiations. Apr. 15, 1994, 33 LL.M. 1125-97 (1994) [hereinafter 1994 GATT] (containing the complete
text of the Agreement ... Rights). Although the TRIPS Agreement does not address the issue of FDI directly, its provisions on na-
tional treatment, MFN, minimum standards of intellectual property protection, and domestic enforcement procedures bear di-
rectly on the legal environment in which FDI operates. If a foreign investor cannot place an investment in a host country with
the assurance that its intellectual property rights (patents, trademarks, copyrights, etc.) will be adequately protected from infringe-
ment, that investor may very well decide not to make the investment. With the minimum protections of the TRIPS Agreement

in place for patents, trademarks, copyrights, trade secrets, geographical designations, layout designs of integrated circuits, and in-
dustrial designs, coupled with effective mechanisms for the enforcement of those rights against piracy and infringement within
the host country, FDI will be encouraged, especially FDI by firms that have valuable intellectual property to protect. The TRIPS
Agreement thus serves an important role in promoting investment. See, e.g., Sauve & Wilkie, supra note 16, at 14 (discussing the
TRIPS Agreements relationship to intellectual property issues).

Second, the Agreement on Subsidies and Countervailing Measures (the “SCM Agreement”) overhauled the comparatively weak To-
kyo Round predecessor agreement with tightened and expanded disciplines on the government provision of domestic and export sub-
sidies to domestic producers. The SCM Agreement not only authorizes importing countries to impose countervailing duties on sub-
sidized imports that cause injury, but also goes further by curbing the adverse effects of subsidies in foreign markets. Article 6 of
the SCM Agreement makes actionable the provision of subsidies that cause “serious prejudice” to the interests of another mem-
ber. Annex IV:5 of the SCM Agreement identifies government funds to firms in a “start-up situation” as an example of a subsidy
that can give rise to a “serious prejudice” complaint. (A ”“start-up” situation is one where financial commitments for product de-
velopment or construction of facilities to manufacture products benefiting from the subsidy have been made, even though produc-
tion has not begun). SeeUruguay Round Statement of Administrative Action, supra note 66, at 897-941.

Third, Article III:2 of the plurilateral Agreement on Government Procurement provides that procuring entities will not discrimi-
nate against locally-established suppliers on the basis of their degree of foreign affiliation or ownership. Agreement on Govern-
ment Procurement, supra note 46, art. I11:2.

Fourth, any FDI-related dispute arising under GATT 1994 or a WTO MTA must be resolved under the provisions of the Dispute
Settlement Understanding. SeeUnderstanding on Rules and Procedures Governing the Settlement of Disputes, Annex 2, 1994 GATT,
supra note 68, at 1226-47 (containing the complete text of the Understanding on the Rules and Procedures Governing the Settle-
ment of Disputes). This vastly improved, rules-based WTO dispute settlement process will give investors a more certain legal cli-
mate within which to make their foreign investment, to the extent a WTO agreement covers the matter in dispute and the inves-
tor’s home country chooses to espouse the investor’s claim.

Tessa Schuitemaker



Page 18 of 72
24 U. Pa. J. Int’l Econ. L. 77, *103

[*103]
2.2.1. The GATS

GATT 1947 was almost exclusively concerned with trade in goods. The Uruguay Round’s ban-
ner achievements include expanding the scope of the GATT-WTO system to include the services
sectors. The GATS is a very significant step in establishing an international framework for

trade in services, including FDI. 69

The service sector has overtaken manufacturing as the most important part of developed coun-
tries’ economies. Service industries account for sixty-one percent of GDP and over one-half of em-
ployment in developed countries. ’° The ratio of exports of world merchandise trade to world ser-
vices trade was close to three to one in 2001, 7! with world trade in commercial services
totaling $ 1.44 trillion in 2002 compared to $ 4.75 trillion in merchandise trade. ’*

Given the substantial increase in the volume of services trade, liberalizing trade in services by bring-
ing multilateral disciplines to bear on this sector was an important goal for developed countries
in the Uruguay Round. ”? Developing countries, on the other hand, were unreceptive to the pro-
posal to add services trade to the Uruguay Round agenda. Under the leadership of India and Bra-
zil, they opposed putting services trade on the Uruguay Round agenda at all. ”* To the extent de-
veloped countries enjoy any comparative advantage in this sector, it is in the labor-intensive
construction industry; however, restrictive immigration and labor [*104] laws historically have pre-
vented cross-border trade in such services. More importantly, developed countries showed no in-
terest in changing their trade-restrictive immigration laws. "> Ultimately, services trade was
added to the Uruguay Round agenda. After resolving some preliminary issues (e.g., the defini-
tion and quantification of services trade), '® the GATS was successfully concluded.

The GATS is the first multilateral agreement covering trade and investment in the services sec-
tor. /7 It is divided into six parts, consisting of twenty-nine articles and eight annexes. ’® The GATS
is modeled after the GATT in both name and content. The bricks and mortar of the GATS are
built on three pillars.

%9 See General Agreement on Trade in Services, Apr. 15, 1994, WTO Agreement, supra note 67, Annex 1C, 33 L.L.M. 1167-96
(1994) [hereinafter the GATS] (containing the complete text of the GATS).

79 The Manufacturing Myth, Economist, Mar. 19, 1994, at 91. Jobs in the service sector provide nearly eighty percent of U.S. em-

ployment, a figure that is expected to increase to eighty-eight percent by 2005. Id. Services trade represented more than one quar-
ter of total U.S. exports in 2002. WTO Annual Report 2002, at 23-24 (2002). In 2002, U.S. exports of commercial services to-
taled almost $ 263 billion, representing a global trade surplus in services in 2002 of $ 75 billion. Id. at 24.

71" 'WTO Annual Report 2002, supra note 70, at 23-24.
72 Id.

73 See Evans & Walsh, supra note 66, at 28 (arguing that developed countries enjoy a comparative advantage in the more capital

-intensive and highly-skilled service industries, such as telecommunications and financial services).

74 For background on the issues confronting the Uruguay Round negotiators in liberalizing trade in services detailing the con-

flict between developed and developing countries, see Congressional Budget Office, The GATT Negotiations and U.S. Trade Policy
119-30 (1987); Evans & Walsh, supra note 66, at 28 (noting the comparative advantages of developed and developing coun-
tries).

75 See Evans & Walsh, supra note 66, at 28 (discussing opposition between developed and developing countries).

76 See id. at 29 (defining trade in services) .

77 For additional analyses of the GATS, see generally Bhala & Kennedy, supra note 3, at 1242-70; Uruguay Round Statement

of Administrative Action, supra note 66, at 966; U.S. Int’l Trade Comm’n, General Agreement on Trade in Services: Examination
of Major Trading Partners’ Schedules of Commitments, USITC Pub. 2940 (Jan. 1996); U.S. Int’l Trade Comm’n, The Year in
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First, the GATS framework agreement proscribes core principles and basic obligations governing
trade in services that are applicable to all WTO members. These basic obligations include rules
on MFN treatment, national treatment, and transparency. '~

Second, market access commitments made by WTO members are included in national schedules
of commitments that are appended to and made an integral part of the GATS. ** The mem-
bers’ schedules of market access commitments are analogous to the schedule of tariff conces-
sions that members make under GATT Article II. ®'

[*105] Third, the GATS’ eight annexes complement the general rules and market access commit-
ments. The Uruguay Round participants recognized that negotiations would have to be contin-
ued on certain service sectors if the Uruguay Round was ever going to be concluded. These spe-
cific sectors (maritime transport, telecommunications, and financial services) had proven to be
major stumbling blocks for the negotiators. Thus, appended to the GATS are several annexes with
guidelines and deadlines for future market access negotiations on the maritime transport, finan-
cial, and basic telecommunication services sectors. 52 Market access commitments were success-
fully negotiated in 1997 for the financial services and basic telecommunication sectors. ** Ne-
gotiations on maritime transport services were deferred and continue to be deferred.

Part I of the GATS sets out its scope of coverage and defines several key terms (other defini-
tions are provided in GATS Article XX VIII). Under GATS Article I:1, WTO members agree in prin-

Trade 1993: Operation of the Trade Agreements Program 19-24, USITC Pub. 2769 (1994); McGovern, supra note 64, Part D; Ber-
nard Hoekman, Assessing the General Agreement on Trade in Services, in The Uruguay Round and the Developing Economies
88 (Will Martin & L. Alan Winters eds., 1996); Richard B. Self, General Agreement on Trade in Services, in The World Trade Or-
ganization: The Multilateral Trade Framework for the 21st Century and U.S. Implementing Legislation 523 (Terence P. Stewart
ed., 1996); Mary E. Footer, The International Regulation of Trade in Services Following Completion of the Uruguay Round, 29 Int’l
Law. 453 (1995).

78 GATS, supra note 69, at 1167-68.

79 See id. arts. II, IIT & XVII, at 1169-70, 1180 (listing general obligations and disciplines for MFN treatment and national treat-

ment).

80 Td.art. XVI, at 1179-80.

81 See 1947 GATT, supra note 52, art. II, at 200 (setting forth the concessions required of contracting members).

82 See Bhala & Kennedy, supra note 3, at 1244,

8 See infra notes 152-67, 203-35, and accompanying text (detailing negotiations over financial service and basic telecommuni-

cation sectors).

8 At the center of the maritime services deadlock is the Jones Act, 46 U.S.C. 883 (1988), which preserves certain preferences

for the U.S. coastal shipping industry. Although it is generally true that broad exemptions for existing national laws inconsis-
tent with GATT are not permitted, the Jones Act was temporarily exempted from GATT, pursuant to the General Interpretative
Note to Annex 1A, para. 3(a). See Multilateral Agreement on Trade in Goods, Apr. 15, 1994, WTO Agreement, Annex 1A, 33 LL.M.
1155 (1994). Paragraph 3(a) of the General Interpretative Note provides in pertinent part:

The provisions of Part I of GATT 1994 shall not apply to measures taken by a Member under specific mandatory legislation, en-
acted by that Member before it became a contracting party to GATT 1947, that prohibits the use, sale or lease of foreign-built

or foreign-reconstructed vessels in commercial applications between points in national waters or the waters of an exclusive eco-
nomic zone.

Id. at 1155. The WTO Ministerial Conference was to have reviewed this exemption by 1999 and every two years thereafter as
long as the exemption remains in force. Id. para. 3(b), at 1155. The WTO General Council initiated the five-year review of the Jones
Act exemption in July 1999, and continued to consider this matter at its meetings in October and November 1999, and in Febru-
ary, May, and July 2000. No conclusions could be reached during these discussions. WTO General Council, Minutes of Meet-
ing Held on 7, 8, 11 and 15 December 2000, WT/GC/M/61 (Feb. 7, 2001).
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ciple to universal coverage of all trade in commercial services. 85 No service [¥106] sector is ex-
cluded a priori under the framework agreement. The GATS Annexes do, however, exclude air
transport services and reserve for later negotiation specific commitments on maritime transport.
86

2.2.1.1. Modes of Supply.

GATS Article I:2 defines “trade in services” by the following four “modes of supply,” i.e., the
way in which services are delivered.

The first mode is the cross-border supply of services “from the territory of one Member into the ter-
ritory of any other Member.” ®” For example, a securities firm in Country A sells bonds from Coun-
try A to consumers in Country B; or an architect from Country A sends design drawings by

mail to a client in Country B.

The second mode is consumption of services “in the territory of one member to the service con-
sumer of any other Member.”  For example, a tour company in Country A supplies a service
to Country B consumers in Country A; or a student from Country A studies abroad in Country B.

Third, the service supplier of one member supplies services through a “commercial presence in
the territory of any other Member.” ® For example, a bank located in Country A renders bank-
ing services through its branch located in Country B; or an advertising firm in Country A estab-
lishes an office in Country B to render services to clients located there.

Fourth and finally, the service supplier of one member supplies services “through the presence of
natural persons of a Member in the territory of any other Member.” °° For example, an archi-
tect from a U.S. firm performs on-site design services in Europe; or an accountant from Country
A travels to Country B to render accounting services to a client in Country B.

[*107] The first, second, and fourth modes of supply involve the cross-border delivery of ser-
vices. The third mode of supply involves the sale of services through an affiliate, i.e., the deliv-
ery of services by a foreign-owned firm within the territory of another member through facili-
ties or other commercial presence. The commercial presence mode of supply is especially important
because it enhances competition for services markets that are necessarily local in their geo-
graphic scope and, therefore, immovable. As noted by the United States in a submission to the
WTO Working Group on the Relationship Between Trade and Investment, investment under the
commercial presence mode of supply can not only supplement open international trade, but it
can also introduce or increase competition where open trade has not yet reached. °'

85 GATS Atrticle I:3(b) defines “services” as “any service in any sector except services supplied in the exercise of governmen-

tal authority.” GATS, supra note 69, at 1169. Article I:3(c) in turn defines “services supplied in the exercise of governmental au-
thority” as “any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers
[i.e., government monopolies].” Id.

86 GATS, supra note 69, at 1188-89 (containing the text of the Annex on Air Transport Services); id. at 1192 (containing the
text of the Annex on Negotiations on Maritime Transport).

87 1d. art. I:2(a), at 1169.

88 Id. art. I:2(b).

89 1d. art. I:2(c).

%0 Id. art. 1:2(d).

°l See WTO Working Group on the Relationship Between Trade and Investment, Communication from the United States, at 3, WT/

WGTI/W/55 (Sept. 25, 1998) (discussing the correlation between free flows of investment and increased competition).
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The Annex on Article II Exemptions is arguably the most important of the eight annexes ap-
pended to the GATS. °* Contrary to the rigid, unconditional MFN obligation found in Article I
of GATT, GATS Article II introduces some flexibility by authorizing MFN exemptions, °* pro-
vided that the exemption is listed in the [*108] member’s Schedule of Commitments and does not
extend beyond ten years. °* Nevertheless, despite the principle in the Annex that MFN exemp-
tions should not exceed ten years, °° only nine of the 424 listed MFN exemptions specify a dura-
tion of ten years. %°

Seventy-nine of the WTO members (counting the EU as one member) listed MFN exemptions in
their schedules of GATS commitments. °” Of the 424 exemptions, 35% are in the transport ser-
vices sector, 25% are in the communications sector (primarily in audiovisual services), 98 13% are

Economically meaningful trade in services, especially under the commercial presence mode of supply, requires that service suppli-
ers and their customers be able to make unimpeded capital transactions across national borders. To that end, GATS Article XTI lim-
its the ability of WTO members to restrict international transfers and payments for current transactions relating to specific mar-
ket access commitments. GATS, supra note 69, at 1175-76. Members may restrict such payments and transfers solely in accordance
with GATS Article XII on balance-of-payments restrictions. Id. at 1176-77.

92 See id., Annex on Article IT Exemptions, at 1187 (containing the Annex on Article I Exemptions).

93 GATS Article II:1 does provide for immediate and unconditional MFN treatment to services and service suppliers of any

other WTO member. The phrase “treatment no less favourable” used in GATS Article II:1 has been interpreted as being synony-
mous with “no less favorable conditions of competition.” WTO, Dispute Panel on European Communities, Regime for the Impor-
tation, Sale and Distribution of Bananas, para. 7.353, WT/DS27/R/USA (May 22, 1997). There, the panel concluded that the
EC’s 30% allocation of available import licenses for bananas at in-quota tariff rates created less favorable conditions of competi-
tion for the like-service suppliers from the complaining WTO members (i.e., Ecuador, Guatemala, Honduras, Mexico, and the
United States). The allocation was, therefore, inconsistent with GATS Article II. The panel’s conclusion was affirmed by the Ap-
pellate Body. See WTO Appellate Body, European Communities Regime for the Importation, Sale and Distribution of Bananas,
para. 244, WT/DS27/AB/R (Sept. 9, 1997) (affirming the Dispute Panel’s conclusion).

94 See WTO, Compilation of Article II (MFN) Exemptions by Sector, Informal Note by the Secretariat, Job. No. 1551 (Mar. 9,
2000) (specifying the nature of the exemptions). The format that the WTO members use in listing their MFN exemptions con-
tains five items of information: (1) a description of the sector or sectors to which the exemption applies; (2) a description of the mea-
sure, indicating why it is inconsistent with Article II; (3) the country or countries to which the measure applies; (4) the intended du-
ration of the exemption; and (5) the conditions creating the need for the exemption. See OECD, Working Party of the Trade
Committee, Trade in Services: A Roadmap to GATS MFN Exemptions, at 4-5 n.2, TD/TC/WP(2001)25/FINAL (Oct. 29, 2001) [here-
inafter Roadmap] (outlining the five types of information to be provided for each exemption).

95 GATS, supra note 69, Annex on Article II Exemptions, para. 6, at 1187.

96 See Trade in Services: A Roadmap to GATS MFN Exemptions, supra note 94, at 19 (“Only 9 of the 424 exemptions are

said to apply for a duration of 10 years.”). All unexpired exemptions were reviewed by the Council for Trade in Services in 2000.
For a summary and critique of that review, see WTO, Council for Trade in Services, Communication from Hong Kong, China, Ja-
pan and Korea, S/C/W/173 (Oct. 6, 2000) (discussing matters arising from the MFN Exemption Review).

97

See Trade in Services: A Roadmap to GATS MFN Exemptions, supra note 94, at 6 (“The 424 exemptions to Article 1T of
the GATS have been listed by 79 WTO Members (counting the EC as one Member), a majority of the WTO membership.”). “Most
of those 79 Members have listed 5 exemptions or less, while 10 countries listed more than 10 [exemptions].” Id. Of the Quad mem-
bers (i.e., Canada, the EC, Japan, and the United States), only Japan did not list any GATS MEN exemptions. See id. at 8 (de-
scribing exemptions listed by members).

9% See, e.g., id. at 6 (containing the EC Schedule of Commitments which provides preferences to EC-member states for audio-

visual services). An example of an Article II exemption is the one the United States took in the 1997 basic telecommunications ne-
gotiations. The exemption was in response to Canada’s unwillingness to eliminate its 46.7% equity cap restriction on foreign own-
ership of most basic telecom service providers. The exemption provides:

THE UNITED STATES - LIST OF ARTICLE II (MFN) EXEMPTIONS

[SEE CHART IN ORIGINAL]
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in the financial services sector, and [¥109] 18% apply to all services sectors. ° Of the various con-
ditions that have prompted the listing of GATS MFN exemptions, 55% relate to international agree-
ments, while 37% of the exemptions identify reciprocity as the reason for the exemption. '°° Al-
most half of the exemptions that are based on reciprocity have been taken in the transport sector.
101 Reciprocity accounts for more than 80% of the exemptions listed for professional services
and nearly 50% for financial services. '°* For example, the United States has listed MFN exemp-
tions regarding the movement of persons for countries with whom the United States has a friend-
ship, commerce and navigation treaty or a bilateral investment treaty; certain differential taxa-
tion measures; and certain aspects of air, road, pipeline, and space transport. '*3

Exemptions are subject to negotiation in subsequent trade liberalizing rounds. '®* Any exemption
with a term greater than five years is subject to review by the WTO Council for Trade in Ser-
vices. '° [*110] However, the Council has no express authority to demand termination of the ex-
emption. '°°

2.2.1.2. Market Access

If the framework agreement is the skeleton of the GATS, then the schedule of market access com-
mitments is the flesh on the bones. The WTO members’ schedules list the service sectors and
modes of supply for which individual members have agreed to provide full or partial access to the
service suppliers of other WTO members.

In order to harmonize members’ schedules, during the Uruguay Round, the GATT Secretariat sug-
gested the use of a Services Sectoral Classification List (“Classification List”). '°” The Classifi-
cation List employs 155 service industries, with four possible modes of supply for each industry and
with each mode of supply subject to both market access and national treatment commitments.

WTO, United States, List of Article Il (MFN) Exemptions, GATS/EL/90/Suppl.2 (Apr. 11, 1997). The abbreviations "DTH” and
”"DBS” stand for “direct-to-home” and “direct broadcast satellite,” respectively.

99 See Roadmap, supra note 94, at 10 (detailing the sectoral incidence). The balance of the exemptions are in professional ser-

vices (18), recreation and sports services (5), distribution services (3), construction services (2), health services (1), and tourism ser-
vices (1). See id. (detailing the sectoral incidence).

190 See id. at 22-24 (listing MFN exceptions by categories and characteristics relating to reciprocity).

101 Id

192 See id. at 24 (noting that reciprocity accounts for 83% of professional services and 47% of financial services).

193 WTO, United States, Final List of Article Il (MFN) Exemptions, at 78-94, GATS/EL/90, (1994), reprinted in U.S. Int’l
Trade Comm’n, U.S. Schedule of Commitments Under the General Agreement on Trade in Services, Inv. No. 332-354 (May 1997).

104 GATS, supra note 69, Annex on Article II, para. 6, at 1187.

195 Id. Annex on Article II Exemptions, para. 3, at 1187.

196 Id. Annex on Article IT Exemptions, para. 4, at 1187 (limiting the Council’s authority).

197" The Services Sectoral Classification List classifies services into the following twelve sectors (which is further divided into

155 subsectors):

1. Business (six subsectors, including professional services)
2. Communication (five subsectors, including telecommunication services)

3. Construction and Related Engineering (five subsectors)
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198 [*111] Thus, with more than 100 Round participants negotiating bilaterally on a request/
offer basis for market access to 1240 service “cells” on a MFN and national treatment basis, the ser-
vices trade negotiations were, not surprisingly, protracted. '*°

Some Round participants wanted to schedule market access commitments on the basis of a posi-
tive list approach. Unless the service sector or mode of supply is expressly listed in a mem-
ber’s schedule of commitments, it is not covered under the GATS. Other participants wanted to pro-
ceed on the basis of a negative list approach. Market access would exist for all sectors and
modes of supply on a national treatment basis unless express reservations were made in the mem-
ber’s schedule of commitments. The specific commitments made under the GATS are a blend

of these two approaches. Only those industries that are listed in a member’s schedule of commit-
ments are open to foreign service suppliers with respect to at least one mode of supply (i.e., a posi-
tive list approach). ''® However, if a member has made a commitment, only the conditions, limi-
tations, or qualifications on market access and national treatment listed in the schedule may be
imposed (i.e., a negative list approach). "' Thus, all schedules must specify (1) terms, limita-
tions, and conditions on market access; (2) conditions and qualifications on national treatment; (3)
undertakings relating to additional commitments; (4) the time frame for implementation of com-

4. Distribution (five subsectors, including wholesale, retail, and franchising)

5. Education (five subsectors)

6. Environment (four subsectors)

7. Financial (three subsectors)

8. Health and Social Services (four subsectors)

9. Tourism and Travel (four subsectors)

10. Recreational, Cultural, and Sporting (five subsectors)

11. Transport (nine subsectors)

12. Other Services Not Included Elsewhere

The GATS classification system has been criticized by more than one source for lacking clarity. See, e.g., Mina Mashayekhi,
GATS 2000: Progressive Liberalization, in UNCTAD, A Positive Agenda for Developing Countries: Issues for Future Trade Nego-

tiations 169, 187 (2000); Mark Felsenthal, GATS Classification Called Unclear; Film Industry Urges Broader Application, 14
Int’] Trade Rep. (BNA) 585 (Apr. 2, 1997).

198 See Bhala & Kennedy, supra note 3, at 1262-63 (describing Classification list). The following table is an illustration of the for-

mat of members’ schedules of commitments:

[MEMBER’S NAME] - SCHEDULE OF SPECIFIC COMMITMENTS

Modes of supply: (1) Cross-border supply; (2) Consumption abroad; (3) Commercial presence; and (4) Presence of natural per-
sons.

[SEE CHART IN ORIGINAL]

The WTO has prepared a Guide to Reading the GATS Schedules of Specific Commitments and the Lists of Article II (MFN) Ex-
emptions, available at http://www.wto.org/english/tratop e/serv e/guidel e.htm. This matrix equals 1240 service “cells” for

which market access commitments were requested.

199 Bhala & Kennedy, supra note 3, at 1256.

110

See TRIPS, supra note 67, art. XVI:1, at 1179 (laying out both the positive and negative list approaches).
111 Id
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mitments; and (5) the date of entry into force of commitments. ''> Measures that are inconsistent
with both Article XVI (market access) and Article XVII (national treatment) are to be inscribed
in the column relating to market access limitations, in [*112] which case the inscription will be con-
sidered a condition or qualification on national treatment as well. ''?

Developed countries made market access commitments on approximately 45% of their service sec-
tors. ''* Developing countries as a group made commitments on only 12%. Starting with 620

as the maximum number of service sectors, subsectors, and modes of supply on which commit-
ments could have been made, the United States made 384 commitments; the EU, 392; Canada, 352;
Japan, 408; and Mexico, 252. 15 For all service sectors, only 25% are scheduled by developed
countries wi]t¥170ut conditions or qualifications. ''® The comparable figure for developing coun-
tries is 7%.

If a member does make market access commitments, and unless a reservation is otherwise re-
corded in a member’s schedule of commitments, then full market access and national treatment
is required. ''® A member is prohibited from maintaining or adopting several types of limitations
or measures, unless it has otherwise so specified in its schedule. ''® Typical kinds of numerical
limitations that a member might inscribe in its schedule of commitments include the following:

[*113] (1) limitations in the form of quotas or the requirement of an economic needs test on the
number of service suppliers or operations; '*°

(2) limitations in the form of quotas on the total value of service transactions or assets; '*'

(3) measures that restrict or require specific types of a legal entity or joint venture through which
a service supplier may supply a service; '*?

12 See id. art. XX:1, at 1181 (listing the specifications of the schedules).

13 1d. art. XX:2, at 1181.

"4 Hoekman, supra note 77, at 105-07.

15 See id. at 102 (listing numbers of commitments scheduled for individual GATS members). In 1995, the International Trade

Commission completed a detailed analysis of the specific commitments made by Canada, the EU, Japan, and Mexico in the ar-
eas of distribution, education, communication, health care, professional, transportation, and travel and tourism. The Commission con-
cluded that, of a possible 440 entries that each country could have made in these service sectors, these four trading partners en-
tered full commitments ranging from 104 to 214, or 24% to 49%. See General Agreement on Trade in Services: Examination of Major
Trading Partners’ Schedules of Commitments 10-4, USITC Pub. 2940, Inv. 332-358 (Dec. 1995) [hereinafter USITC Examina-
tion of GATS]. The Commission undertook a parallel study in 1996 for South America. See General Agreement on Trade in Ser-
vices: Examination of South American Trading Partners’ Schedules of Commitments, USITC Pub. 3007, Inv. No. 332-367

(Dec. 1996).

6 SeeHoekman, supra note 77, at 105 (discussing “the magnitude of commitments where no restrictions apply to both market ac-

cess and national treatment for a given sector-mode of supply”).
117 Id.

'8 GATS, supra note 69, art. XVI:1, at 1179.

19 Id. art. XVI:2(a)-(f), at 1179-80.

1200 1d. art. XVI:2(a), (c), at 1179. Examples include a license for a new restaurant based on an economic needs test, annually es-

tablished quotas for foreign medical practitioners, nationality requirements for service suppliers (equivalent to a zero quota), and re-
strictions on the amount of broadcasting time available for foreign films.

121 1d. art. XVI:2(b), at 1179. For example, foreign bank subsidiaries’ assets might be capped at a fixed percentage of total do-

mestic assets of all banks.
122 1d. art. XVI:2(e), at 1180. Examples include a requirement that foreign companies establish subsidiaries, or that in a particu-

lar sector commercial presence take the form of a partnership.
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(4) limitations on the total number of natural persons that may be employed in a particular ser-
vice sector; '?* and

(5) limitations on the participation of foreign capital in terms of a maximum percentage limit on for-
eign shareholding or the total value of individual or aggregate foreign investment. '**

2.2.1.3. Progressive Liberalization

Appreciating that an agreement on the complete liberalization of trade in services would not hap-
pen overnight, Part IV of GATS schedules future negotiations for further liberalization of trade
in services. It also lays down rules for negotiating schedules and for the subsequent modifica-
tions of those schedules. GATS Article XIX schedules successive rounds of negotiations begin-
ning no later than 2000 and periodically thereafter. They are aimed at the progressive liberaliza-
tion of trade in services. For each round, negotiating guidelines and procedures are to be established,
taking into account the autonomous trade liberalization efforts undertaken by members since
1995 and the special situation of least-developed countries. '*°> GATS Article XIX contemplates
that the process of progressive liberalization may take place through bilateral, plurilateral, or mul-
tilateral negotiations in each round, provided they [*114] are aimed at raising the overall level
of specific commitments. '® Improved commitments on trade liberalization of most service sec-
tors have been rolled over to the so-called Doha Development Agenda or Round. '*’

2.2.1.4. Movement of Natural Persons

Under the Annex on Movement of Natural Persons Supplying Services Under the Agreement (”An-
nex”), members agree to provide temporary entry for management and specialized personnel dur-
ing the ordinary course of providing services. “Movement of natural persons” refers to the tem-
porary admission of foreign nationals into the territory of another WTO Member as part of the
business of supplying services abroad. '*®* The GATS does not apply to measures affecting natu-
ral persons seeking access to a member’s employment market. It also does not apply to mea-
sures regarding citizenship, residence, or employment on a permanent basis. '*°

The Annex does not prevent a member from applying measures to regulate the entry of natural per-
sons. Such measures may include measures to ensure the orderly movement of persons across bor-
ders, provided that the measures are not applied in a manner that nullifies or impairs the ben-
efits accruing to any member under the terms of a specific commitment. However, the sole fact
that a visa is required for natural persons of certain members and not others is not to be re-
garded as nullifying or impairing benefits under a specific commitment. '*°

As noted by India in a submission to the Working Group on the Relationship Between Trade and In-
vestment, there has been a disconnect in the discussion about free movement of capital and any dis-

123 1d. art. XVI:2(d), at 1180.

124 1d. art. XVL:2(f), at 1180.

125 See id. art. XIX:3, at 1181 (describing negotiating schedules).

126 See id. art. XIX:4, at 1181 (discussing the different modes but common goal of progressive liberalization).

27 See infra notes 310-30 and accompanying text.

128 GATS, supra note 69, Annex on Article II Exemptions, para. 1, at 1187-88.
129 1d. para. 2, at 1188.

130 1d. para. 4 n.1, at 1188.
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cussion about the free movement of labor. '*' As India points out:

[*115]

Both the mobility of capital and the mobility of labour are accepted as delivery modes for trade
and investment in goods and services. If capital is mobile and flows across countries and re-
gions, it is a natural corollary that labour must also have comparable mobility. A liberal inte-
grated approach is necessary to the mobility of labour as part of the free global flows of capital,
goods and services. '*?

India’s observation and suggestion that the movement of labor be taken up in the work program
of the Working Group on the Relationship Between Trade and Investment has been all but ig-
nored by the other participants.

2.2.1.5. Summary: The Results of the GATS Negotiations

Most market access and national treatment commitments to date are essentially standstill agree-
ments. That is, existing market access and national treatment limitations, if any, are maintained. 133
However, members commit not to impose additional trade restrictions in the future. 134 Conse-
quently, while the GATS lays a foundation, broad trade liberalization in services did not take place
in the Uruguay Round. With the exception of the financial services and telecommunication ser-
vices negotiations where members sought genuine liberalization of those two service sectors (dis-
cussed next), the most noteworthy achievement of the first round of services trade negotiations
was to provide an unprecedented amount of information on barriers to services trade maintained
by WTO members. Thus, through the commitments that identify measures that are barriers to ser-
vices trade, the Uruguay Round negotiators accomplished the twin goals of establishing bench-
marks for future services trade negotiations and making barriers to services trade more transpar-
ent where market access commitments were made. Because of the GATS positive list approach,
however, benchmarks and transparency are non-existent if no market access commitment has
been made for a service sector or subsector.

[*116]
2.2.2. Trade in Financial Services

2.2.2.1. Introduction

Although the extent of market openings overall, including openings for FDI, were extremely mod-
est in the Uruguay Round GATS negotiations, genuine market openings were achieved in the fi-
nancial services and basic telecommunications sectors in post-Round negotiations. Let us turn
first to the financial services negotiations.

Realizing that a final agreement on financial services was out of reach by the December 1993 dead-
line for the Uruguay Round, participants agreed to continue negotiations on financial services
through June 1995 to see if adequate market access commitments in the areas of banking, securi-

131

WTO Working Group on the Relationship Between Trade and Investment, Communication from India, WT/WGTI/W/39
(June 4, 1998).

132 Id. para. 3.
133 USITC Examination of GATS, supra note 115, at 1-4.
134 Id
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ties, and insurance could be secured. ™'?° Frustrated with the reluctance of participants to make
broad financial services offers during the Uruguay Round, the United States reacted by making con-
ditional MFN offers as a negotiating tactic for prying more liberal offers from foot-draggers.

136 Countries whose offers were deemed adequate received reciprocal offers from the United States.
Unconditional MEN treatment was withheld, however, from countries that the United States con-
sidered to be “free riders.” '*7 This two-tiered approach rankled many participants as a danger-

ous departure from the near-sacrosanct unconditional MFN principle enshrined in GATT Article I.
138

The United States announced on June 28, 1995 that it would maintain its exemption from the
MEN obligation relating to trade in financial services because it regarded the offers made by the
other participants as insufficient. '* In response, the EU arranged for improved offers in an ef-
fort to induce other participants not to [*117] withdraw their financial services commitments. '*°
By July 1995, approximately thirty WTO members (counting the EU as one) reached an in-
terim agreement on financial service commitments. They adopted a Second Protocol to the GATS,
containing schedules of commitments that expired on December 12, 1997. '*! That date coin-
cided with the new date for the completion of the financial services follow-up negotiations that
were launched in 1997.

In order to facilitate the post-Round financial services negotiations, the WTO members agreed at
the end of the Uruguay Round to the Understanding on Commitments on Financial Services ("Un-
derstanding”). '** The Understanding was intended to harmonize the structure of the market ac-
cess commitments agreed to by the members during the post-Round financial services negotia-
tions.

First, the Understanding contains a standstill restriction that provides that members will only in-
scribe conditions, limitations, and qualifications to their specific commitments to the extent of ex-
isting, non-conforming measures. '**> (Under Part III of the GATS, in contrast, it is also possible
for a member to inscribe future non-conforming measures in a member’s schedule of commit-
ments.)

Second, regarding market access commitments, members agree to the following eight rules: '**

(1) Members shall list in their schedules of financial service commitments existing monopoly rights
and shall endeavor to eliminate them or reduce their scope.

NI35  Kenneth Freiberg, Introductory Note, World Trade Organization: Second Protocol to the General Agreement on Trade in

Services (GATS) and Related Decisions, 35 I.LL.M. 199, 200-01 (1996) [hereinafter Second Protocol to the GATS] (discussing the ex-
tensions to the financial services negotiations).

136 See id. at 201-02 (discussing U.S. tactics to deal with insufficient market access commitments by other nations).

137 Id.

138 See U.S. Int'l Trade Comm’n, The Year in Trade 1994: Operation of the Trade Agreements Program 14, USITC Pub. 2894
(1995) [hereinafter The Year in Trade 1994].

139 See Second Protocol to the GATS, supra note 135, at 202 (discussing the accommodations the United States made for coun-

tries whose offers were deemed insufficient).

140" See The Year in Trade 1994, supra note 138, at 31 n.83.

141 See Second Protocol to the GATS, supra note 135. For background on the financial services negotiations through 1997, see

WTO, Opening Markets in Financial Services and the Role of the GATS (Special Studies 1997).

42 GATS, supra note 69, Understanding on Commitments in Financial Services, at 1260.

143 See id. at 1260 (discussing limitations of standstill provisions).

144 See id. at 1260-63 (outlining market access commitment rules).
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(2) Notwithstanding GATS Article XIII on government procurement, members agree to accord
MEFN and national treatment to non-resident financial service suppliers in the purchase or acquisi-
tion of financial services by public entities.

(3) Members shall permit the cross-border delivery and purchase of insurance services relating to
(a) maritime shipping, commercial aviation, and space launching; (b) reinsurance; and (c) finan-
cial information and data processing.

[*118] (4) Members shall grant non-resident financial service suppliers the right to establish a com-
mercial presence within their territory, including through the acquisition of existing enterprises,
subject to terms, conditions, and procedures for authorization of the establishment of a commer-
cial presence that are otherwise consistent with the GATS.

(5) Members shall permit financial service suppliers of any other member established in the for-
mer’s territory to offer any new financial service.

(6) Members shall not take measures that prevent transfers of information or the processing of in-
formation that are necessary for the conduct of ordinary business of a financial service supplier,
subject to the right to protect personal data and privacy and the confidentiality of individual re-
cords and accounts.

(7) Members shall permit the temporary entry of personnel of a financial service supplier that
has established a commercial presence in the territory of a member, including senior managerial per-
sonnel possessing proprietary information essential to the service supplier, specialists in the op-
eration of the supplier, and, subject to the availability of qualified personnel within the member’s ter-
ritory, computer and telecommunications specialists, actuarial specialists, and legal specialists.

(8) Members commit to remove or limit any significant adverse effects on other members’ finan-
cial service suppliers of (a) non-discriminatory measures that prevent other members’ financial ser-
vice suppliers from offering all of the financial services permitted by the member; (b) non-
discriminatory measures that limit the expansion of financial service activities into a member’s
entire territory; (c) measures that apply to both banking and securities services when the finan-
cial service supplier concentrates its activities in securities services; and (d) other measures that ad-
versely affect the ability of financial service suppliers to operate, compete, or enter a member’s
market. Members need not, however, discriminate against their own financial service suppliers in
honoring this commitment.

Third, regarding national treatment, members agree to provide financial service suppliers of
other members access to payment and clearing systems operated by public entities, and to offi-
cial funding and refinancing facilities available in the ordinary course of business, [*119] other
than the facilities of a member’s lender of last resort. '*> When membership or participation in
any self-regulatory body, securities or futures exchange, or any other organization, is required by
a member as a condition of supplying a particular financial service on an equal footing with resi-
dent financial service suppliers, members must ensure that such entities accord national treat-
ment to non-resident financial service suppliers. '*°

2.2.2.2. The 1995 Interim Agreement on Financial Services

With the Understanding on Commitments on Financial Services in place, the Uruguay Round par-

145 Id. para. C.1, at 1263.
146 Id. para. C.2, at 1263.
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ticipants had laid the groundwork for multilateral negotiations leading to a rules-based agreement
on financial services. However, despite the best efforts of the Uruguay Round participants to
chart a course toward deeper and broader offers on market access for financial services that would
culminate in a comprehensive, multilateral agreement, those efforts failed to produce improved
commitments from certain key players, most notably the United States. The United States con-
cluded that market access commitments by some Asian countries, particularly India, Korea, and Ma-
laysia, were not adequate to warrant U.S. support of a comprehensive agreement. '*’ Accord-
ingly, the United States signed the Second Protocol and submitted its schedule of commitments
that included an MFN exemption restricting access to its financial services sector to other mem-
bers’ financial services suppliers on the basis of reciprocal treatment of U.S. suppliers by those
members. '*®

Undaunted, the other participants, behind the leadership of the EU, reduced their commitments
to a Second Protocol to the [¥120] GATS, '*° the implementing document of the interim finan-
cial service agreement (“Interim Agreement”) that contains their schedules of commitments on fi-
nancial services. The Interim Agreement of 1995 contains commitments from thirty-one coun-
tries covering 90% of world trade in financial services, including some access to members’
banking, insurance, and securities markets. '°® The commitments extend to all WTO members on
an MFN basis.

2.2.2.3. The 1997 Agreement on Financial Services

Negotiations on a comprehensive financial services agreement resumed on April 7, 1997. Partici-
pants set December 12, 1997 as the deadline for reaching an agreement. '5' Negotiators started
with a clean slate, so that all members that had made commitments under the interim agreement
started from zero. The negotiations were successfully completed on December 12, 1997, with
the agreement to enter into force by March 1, 1999 at the latest. '>? A total of fifty-six offers (rep-
resenting seventy countries, counting the EU member states as one) were submitted and an-
nexed to the Fifth Protocol to the GATS, bringing to 102 the number of WTO members [*121]

47 SeeBhala, supra note 45, at 747.

148 See id. at 748; WTO, United States: Specific Schedule of Commitments, GATS/SC/90/Supp. 1, and List of Article I
(MEN) Exemptions, GATS/EL/90/Supp. 1 (1995), reprinted in U.S. Schedule of Commitments, supra note 103, app. B-1; James
Bedore, Financial Services: An Overview of the World Trade Organization’s Negotiations, Industry, Trade, & Tech. Rev. 1, US-
ITC Pub. 2942 (Dec. 1995); Financial Services Committee Approves Accord Without U.S., 12 Int’l Trade Rep. (BNA) 1311
(Aug. 2, 1995); Japan, South Korea Sign On to Financial Services Accord, 12 Int’] Trade Rep. (BNA) 1266 (July 26, 1995); ASEAN
Members Agree to Maintain Offers in WTO Financial Services Negotiations, 12 Int’l Trade Rep. (BNA) 1175 (July 12, 1995).

149 Second Protocol to the GATS, supra note 135. The Second Protocol entered into force on September 1, 1996, and expired

on December 12, 1997. Id. WTO members involved in negotiating the Second Protocol include Australia, Brazil, Canada, Chile, the
Czech Republic, the Dominican Republic, Egypt, the EC, Hong Kong, Hungary, India, Indonesia, Japan, Korea, Kuwait, Malay-
sia, Mexico, Morocco, Norway, Pakistan, the Philippines, Poland, Singapore, the Slovak Republic, South Africa, Switzerland, Thai-
land, Turkey, and Venezuela. Bhala & Kennedy, supra note 3, at 1280 n.131.

130 SeeBhala, supra note 45, at 748. A list of the WTO members making commitments under the 1995 Interim Agreement is avail-

able at http://www.wto.org/english/tratop e/serv e/finance e/finance commitments e.htm. For example, the Philippines opened its in-
surance market to foreign firms for the first time in fifty years. Thailand committed to issue seven extra banking licenses by
1997. Brazil opened participation in the privatization of its banks to foreign firms. Bhala & Kennedy, supra note 3, at 1280.

131 WTO Council for Trade in Services, Decision on Financial Services Negotiations, S/L./39 (1997). For background on the

1995 Interim Agreement negotiations and the 1997 WTO financial services negotiations, see WTO, Background Note, The Re-
sults of the Financial Services Negotiations Under the General Agreement on Trade in Services (GATS), available at http:/
www.wto.org/english/tratop e/serv e/finance e/finance fiback e.htm.

152 WTO, Background Note, supra note 151. As a result of the negotiations, the United States, Columbia, and Thailand de-

cided to withdraw their broad MFN exemptions based on reciprocity. Only a small number of countries submitted limited MFN ex-
emptions or maintained existing broad MFN exemptions. Id.
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that made financial services commitments under the GATS. >3 As measured in revenue, the agree-
ment covers more than 95% of trade in banking, insurance, securities, and financial informa-

. 154

tion.

In the insurance sector, for example, fifty-two countries representing over 90% of world insur-
ance premiums have guaranteed market access through a commercial presence for all insurance sub-
sectors (i.e., life, non-life, reinsurance, brokerage, and auxiliary services). 155 Forty-five coun-
tries permit 100% ownership of insurance subsidiaries or entry through branches, including the
Quad members and Mexico; seven countries allow 100% ownership of subsidiaries, but no entry
through branches (i.e., Brazil, Chile, Indonesia, Jamaica, Nicaragua, South Africa, and Venezu-
ela); and nine countries allow majority control of insurance subsidiaries (i.e., Egypt, Ghana, Ke-
nya, Pakistan, the Philippines, Romania, Singapore, Slovenia, and Thailand). '

The participants in the 1997 financial services negotiations also made commitments in connec-
tion with the cross-border delivery of insurance services. !>’ For example, in the specialty cat-
egory of marine, aviation, and transport (“MAT”) insurance, twenty-seven countries now permit
cross-border MAT insurance, including Canada, the EU and Mexico. '°® Thirty-five countries
have made commitments in the reinsurance and brokerage subsectors of cross- [*122] border in-
surance activities. '>° For example, Japan has authorized the cross-border delivery of reinsur-
ance, but not brokerage services. '®°

In banking, sixty countries guarantee a right of establishment for banks. '°' Thirty-five countries, in-
cluding the Quad members, permit 100% ownership of subsidiaries or branches. Sixty-four coun-
tries have grandfathered acquired rights of foreign banks. '°*

In the securities sector, forty-five countries, including the Quad members, guarantee a right of es-
tablishment of foreign securities firms. '®® Thirty-seven of them permit 100% ownership of sub-
sidiaries or branches. '®* Fifty-nine countries have grandfathered the rights of foreign securi-

153 For a summary of the improvements in the new financial services commitments, see Press Release, WTO, Successful Con-

clusion of the WTO’s Financial Services Negotiations (Dec. 15, 1997), available at http://www.wto.org/english /news e/pres97
e/pr86 e.htm; Press Release, Office of the Press Secretary, Statement by Secretary Rubin and Ambassador Barshefsky Regarding
the Successful Conclusion of WTO Financial Services Negotiations (Dec. 13, 1997), available at http://www.ustr.gov/releases/1997/
12/finserv.pdf; Press Release, Office of the U.S. Trade Representative, World Trade Organization (WTO) Financial Services Ne-
gotiations (Dec. 13, 1997), available at http://www.ustr.gov/releases /1997/12/finserv1.pdf.

154

SeePress Release, Statement by Secretary Rubin and Ambassador Barshefsky, supra note 153 (listing the commitments
made on a country-by-country basis); WTO, Non-Attributable Summary of the Main Improvements in the New Financial Ser-
vices Commitments (Feb. 26, 1997) (listing the commitments made on a country-by-country basis), available at http://www.wto.org/
english/news e/news98 e/finsum.htm.

135 SeePress Release, Office of the U.S. Trade Representative, WTO Financial Services Negotiations, supra note 153, at 1.

156 1d.

157 Id. at 3.
158 Id
159 Id
160 Id
161 Id. at 4.
162 1d. at 5.
163 Id. at 4.
164 4.
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ties firms. '® Fifty countries permit foreign firms to provide and transfer financial data and
information. '°°

In sum, in marked contrast to the flaccid results of the Uruguay Round negotiations on services
trade in general, the 1997 agreement on financial services achieved significant market liberaliza-
tion for FDI in the financial services sector. The 1997 agreement demonstrates what is possible
in sectoral, FDI negotiations. Similar results were achieved in the telecommunication services sec-
tor, discussed next.

2.2.3. Telecommunications Trade

2.2.3.1. Introduction

Telecommunication products and services are an increasingly valuable and growing component
of an advanced economy’s manufacturing base. Near the start of the post-Round negotiations on ba-
sic telecommunications in 1995, global telecommunication services revenue stood at $ 601.9 bil-
lion, or 2.1% of global gross domestic product ("GDP”). '°” The world telecommunications
[*123] market is clearly an economically valuable one. It also is a fast-growing one, with aver-
age annual revenue growth rates of 4.2% from 1990 to 1995 in industrialized countries, and
9.7% in developing countries in that same period. 168 Tn 1995, the EU, Japan, and the United

States together accounted for nearly three-quarters of total revenue in world telecommunications.
169

It is against this backdrop that the WTO members negotiated several commitments on telecommu-
nications services trade, both during the Uruguay Round and after. At the conclusion of the Uru-
guay Round in December 1993, approximately one-half of the participants scheduled specific
commitments on value-added telecommunication services. '’° Negotiations on basic telecommuni-
cation services were extended through 1996 and concluded in 1997 (discussed below). The Uru-
guay Round participants also reached agreement on access to members’ telecommunication net-
works, memorialized in the GATS Annex on Telecommunications (discussed next).

2.2.3.2. The GATS Annex on Telecommunications

The telecommunications sector serves a dual role as both a distinct sector of economic activity

165 Id. at 5.
166 1d. at 4.

167 See WTO, Data on Telecommunications Markets Covered by the WTO Negotiations on Basic Telecommunications (Feb.

17, 1997) (“Revenue from international service was estimated at nearly $ 63 billion in 1995; accounting for 10% of total rev-
enue.”), available at http://www.wto.org/english/news e/pres97 e /data3.htm.

Telecommunication services are commonly bifurcated into basic and value-added services. Value-added services are sometimes re-
ferred to in the United States as “enhanced” services. Basic telecommunication services include voice telephone, telex, and tele-
graph. Value-added services are computer-based and include electronic and voice mail, online and database information retrieval, and
data and transaction processing. SeeMichael Nunes, U.S. Telecommunication Services: Industry and Trade Outlook, Industry
Trade & Tech. Rev. 1 nn.2 & 3 (July 2002); WTO, Coverage of Basic Telecommunications and Value-Added Services (defining
and giving examples of basic and value-added telecommunications services), available at http://www.wto.org/english/tratop e/serv
e/telecom e/telecom coverage e.htm.

168 SeeWTO, Data on Telecommunications Markets Covered by the WTO Negotiations on Basic Telecommunications (Feb.

17, 1997), available at http://www.wto.org/english/news e/pres97 e/data3.htm.
169 Id.

170

Bhala & Kennedy, supra note 3, at 1290.
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and as the means of delivery for other economic activities. Recognizing this duality, the GATS An-
nex on Telecommunications was negotiated to ensure that in its [¥124] role as the means of de-

livery, access to telecommunication networks does not turn into a non-tariff barrier to trade.
171

The scope of the Annex is broad, but not universal. It applies to all measures that affect access
to and the use of public telecommunication transport networks and services, but does not apply to
measures affecting cable or broadcast distribution of radio or television programming. '’ Every
WTO member must ensure that the obligations of the Annex are applied to their own suppliers of
public telecommunication transport networks and services by whatever means necessary. '’>

Unless a member has scheduled a specific commitment that requires access or use, nothing in
the Annex requires a member to authorize a service supplier of any other member to establish, con-
struct, acquire, or otherwise supply telecommunication transport networks or services. '’* Like-
wise, and undoubtedly to the relief of developing countries, the Annex does not require a mem-
ber to acquire, lease, or build a telecommunications network or supply telecommunication
services that are not offered to the public generally. '

The heart of the Annex is paragraph 5, whose heading could easily serve as the subtitle of the An-
nex: Access to and Use of Public Telecommunications Transport Networks and Services. Para-
graph 5(a) provides, in pertinent part, “Each Member shall ensure that any service supplier of any
other Member is accorded access to and use of public telecommunications transport networks
and services on reasonable and non-discriminatory terms and conditions, for the supply of a ser-
vice included in its Schedule.”

[*125] A footnote clarifies that the term “non-discriminatory” refers to MFN and national treat-
ment, as defined in the GATS. '7° It adds that sector-specific usage of the term means “terms
and conditions no less favourable than those accorded to any other user of like public telecommu-
nications transport networks or service under like conditions.” This language strongly suggests
that no derogations from the MFN or national treatment obligations may be listed in a member’s
schedule of commitments regarding access to or use of public telecommunication networks or ser-
vices.

The specific access and use rights accorded foreign service suppliers include: (1) the right to pur-
chase or lease and attach terminal or other equipment that is necessary to supply services; (2)
the right to interconnect private leased or owned circuits with public networks or services; (3) the
right to use operating protocols of the supplier’s choice in the supply of any service; and (4)

the right to use networks and services for the movement of information within and across bor-
ders, subject to reasonable measures necessary to ensure security and confidentiality (e.g., encryp-

171 GATS, supra note 69, Annex on Telecommunications, at 1192. For an analysis of the Annex on Telecommunications, see

Taunya L. McLarty, Liberalized Telecommunications Trade in the WTO: Implications for Universal Service Policy, 51 Fed. Comm.
L.J. 1, 38-42 (1998).

172

GATS, supra note 69, Annex on Telecommunications, para. 2(a)-(b), at 1193. Public telecommunications transport service
means a service that a member requires to be offered to the public generally (thus, they may be privately owned), and includes tele-
graph, telephone, telex, and data transmission. Id. para. 3(b). Public telecommunication transport network means the infrastruc-
ture which permits telecommunications between defined network termination points. Id. para. 3(c).

173 1d. para. 2(a) n.1.

174 1d. para. 2(c)(i).

75 Id.para. 2(c)(ii).

176 1d. para. 5(a) n.2, at 1194.
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tion requirements). 7’

A member may impose three general types of measures on access and use. First, a member may im-
pose measures necessary to ensure that public service suppliers are able to make their networks
or services available to the public generally. '’® Second, a member may impose measures neces-
sary to protect the technical integrity of networks or services. '”? Third, a member may impose
measures necessary to ensure that service suppliers are providing only services for which the mem-
ber has scheduled a commitment. '* Provided that the conditions fall within one of the three
types of permissible measures just described, a member may impose specific conditions on ac-
cess and use. These conditions include: (1) restrictions on resale or shared use; (2) requirements
to use specified technical interfaces and protocols for inter-connection with such networks and ser-
vices; (3) approval of terminal or other equipment that interfaces with the network; (4) restric-
tions on inter-connection of private leased or owned circuits with such networks [*126] or ser-
vices; and (5) requirements on registration and licensing. '®'

Developing countries are given a special dispensation that allows them to protect (or “strengthen”
in the words of the Annex) their domestic telecommunications infrastructure and service capac-
ity through reasonable conditions on access and use, notwithstanding the limitations imposed on
members by paragraph 5. '®2 Any such conditions must be specified in the developing country
member’s schedule (which no member has done). The Annex also encourages technical coopera-
tion between developed and developing members. '%°

Finally, recognizing the importance of international standards for global compatibility and inter-
operability of telecommunication networks and services, members agree in paragraph 7 to pro-
mote such standards through appropriate international organizations, including the International
Telecommunication Union and the International Organization for Standardization. '** Members also
agree to engage relevant Non-Governmental Organizations by making arrangements with them
for consultation on matters arising from the implementation of the Annex. '®

In summary, what the Annex on Telecommunications represents is a national treatment commit-
ment that sets the stage for equal treatment of foreign telecommunication service providers vis-a-
vis their domestic competitors if and when market access is offered to the former. Such market ac-
cess was secured at least in part during the Uruguay Round in the case of value-added
telecommunications services.

2.2.3.3. Commitments on Value-Added Telecommunication Services

Value-added telecommunication service suppliers create global networks by leasing lines from ba-
sic telecommunication carriers. Consumers can access value-added services, such as e-mail or

77" 1d. para. 5(b)-(d). Cf. GATS Art. III bis, at 1170.
78 GATS, supra note 69, Annex on Telecommunications, para. 5(e)(i), at 1194.
179 1d. para. 5(e)(ii).

180 1d. para. 5(e)(iii).

181 Id. para. 5(f).

82 1d. para. 5(g).

183 Id. para. 6.

184 1d. para. 7(a).

185 1d. para. 7(b).
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computer databases, by connecting to a value-added telecommunication network through a per-
sonal computer. Consumers can use [*127] a local telephone number provided by the supplier, a
long-distance number, an Integrated Services Digital Network (“ISDN”) connection through a lo-
cal telephone network, or a local telephone company to connect to a network. ' The modes

of delivery for value-added telecommunication services are either cross-border or through a for-
eign commercial presence. '®’ Physical delivery occurs through telecommunication and computer
networks that link communication centers throughout the world. '®® As noted above, the Annex
on Telecommunications ensures suppliers reasonable and nondiscriminatory access to and use of
public telecommunication network carriers and services when such services or facilities are re-
quired to supply a service included in a member’s schedule of commitments.

The Uruguay Round negotiations on specific commitments on value-added telecommunication ser-
vices were a modest success. Fifty-eight countries, including all of the Quad members, sched-
uled commitments on value-added telecom services. As is true with the vast majority of specific
GATS commitments negotiated during the Uruguay Round, however, the value-added service
commitments are standstill commitments that maintain the status quo rather than liberalize trade.
'8 However, because the global market for value-added telecom services was comparatively
open at the start of the negotiations, the standstill commitments made in the Uruguay Round pre-
vent rollbacks on existing market access. '*°

With a few exceptions, U.S. providers of value-added telecommunication services operate freely
in Canada, the EU, Japan, and Mexico. 191 This open business environment for value-added tele-
communication services is largely the by-product of bilateral and regional agreements that pre-
date the GATS. '°? Nevertheless, [*128] the GATS buttresses this already favorable climate
through the standstill commitments scheduled by the Quad members.

First, with regard to the cross-border delivery of value-added telecommunication services, market
access is virtually unrestricted in Canada, the EU, Japan, and the United States. 193 While no na-
tional treatment limitations exist in Mexico, some modest market access restrictions require that a
permit be obtained to provide many types of value-added services. '** None of the Quad mem-

186 SeeUSITC Examination of GATS, supra note 115, at 5-2 (describing the nature of international trade in value-added tele-

communication services).

187 Id
188 1d.
189 1d. at 5-3.

190 See Richard Brown, Basic Telecommunications Service Negotiations in the World Trade Organization: Impetus, Offers, and

Prospects, Industry, Trade & Tech. Rev. 1, 5-6, USITC Pub. 3017 (Jan. 1997) (describing background and achievements of the Uru-
guay Round basic telecommunication services negotiations).

191

SeeUSITC Examination of GATS, supra note 115, at 5-4, tbl.5-1 (highlighting commitments made by U.S. major trading part-
ners).

192 For example, the United States and Japan concluded an international value-added network services (“"IVANS”) agreement

in 1991 that provided market access to Japanese business markets for U.S. providers of value-added telecommunication services.
See id. at 5-6. NAFTA also provides U.S. value-added service suppliers with liberalized access to the Canadian and Mexican mar-
kets. See id. at 5-5.

193

Id. app. L.

194

SeeMarie C. Wold, Liberalization of the Mexican Telecommunication Sector, Industry, Trade, & Tech. Rev. 1, USITC Pub.
3039 (Apr. 1997) (discussing the effects of Mexico’s liberation of its long-distance telecommunications sector on U.S. invest-
ment, trade, and employment in that industry).
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bers listed any MFN exemptions that apply directly to value-added telecommunication services.
195

Second, with regard to the delivery of value-added telecom services through a commercial pres-
ence, foreign service suppliers face far more restrictions within all Quad members. Thus, for ex-
ample, while Canada and Japan do not have any limitations that are specifically targeted at the value
-added telecom service sector, cross-industry (“horizontal”) restrictions on market access

include capping equity ownership, voting rights, and representation on boards of directors. '*® Typi-
cal cross-industry limitations on national treatment include requirements that newly established
businesses be controlled by residents of the host country. '*’

Value-added telecommunication service providers in the United States have expressed overall sat-
isfaction with the GATS commitments made by Canada, the EU, Japan, and Mexico. '*® Their
main criticism is the GATS’ scheduling methodology. '*® The U.S. industry complains that the
GATS’s positive list approach does not automatically accord market access or national treatment to
new services that grow out of technological advances. *°° Because restrictions on emerging ser-
vices are unbound, trading partners [*129] may impose on such services whatever national treat-
ment limitations or market access restrictions they choose without paying compensation to ad-
versely affected WTO members. NAFTA’s negative list approach in the services sector is, for that
reason, a preferable methodological approach, because all emerging services are automatically en-
titled to market access and national treatment. 2°'

2.2.3.4. The 1997 Agreement on Basic Telecommunication Services

While several countries offered commitments on value-added telecommunications during the Uru-
guay Round, the negotiations on basic telecommunications were a different story. *°* The rea-
son for this difference is explained by the wide variations in openness among countries in their ba-
sic telecommunications markets. As noted by Bhala and Kennedy in this regard:

For example, in contrast to the open and competitive U.S. telecommunications market that fol-
lowed the 1984 break-up of AT&T, the basic telecommunications market in Europe is dominated
by public and private monopolies or single service providers. Because of this gulf in perspec-
tives, offers on basic telecommunications were slow to develop. 203

Despite these hurdles, rather than end negotiations on this branch of telecommunication services
trade, the participants agreed instead to extend negotiations on basic telecommunications for

195 USITC Examination of GATS, supra note 115, at 5-3.

196 1d. at 5-3.
197 1d.
198 1d. at 5-6.
199 1d.
200 1d.

201 SeeUSITC Examination of GATS, supra note 115, at 5-6.
202 See Laura B. Sherman, Introductory Note, World Trade Organization: Agreement on Telecommunications Services (Fourth Pro-
tocol to General Agreement on Trade in Services), 36 L.L.M. 354, 355 (1997) (noting that “basic telecommunications was one

of the four services sectors left unresolved by the Uruguay Round”).

293 Bhala & Kennedy, supra note 3, at 1290.
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two years. 2> After a further extension of negotiations, an [¥130] Agreement on Basic Telecom-
munications was finally concluded in early 1997. **

On February 15, 1997, sixty-nine developed and developing countries from fifty-five WTO mem-
bers (fifty-four governments plus the fifteen EU member states) successfully concluded an agree-
ment on basic telecommunication services that entered into force on January 1, 1998. °° No
single document memorializes the participants’ “agreement” per se. 2’ Rather, the legal docu-
ment that provides authoritative and complete information on the commitments made by each par-
ticipant is the National Schedule of Specific Commitments annexed to the Fourth Protocol of

the General Agreement on Trade in Services. *°® The basic telecommunication services covered
by the agreement are defined broadly as any telecommunication transport network or service. 2%°

[*131] The market access openings achieved in the negotiations are impressive. The agree-
ment covers 95% of world revenue in telecommunication services (before the agreement, only
17% of the top twenty telecommunication markets were open to foreign service providers). ' With
the agreement, close to 100% of those markets are now open. >'!

The fifty-five national schedules of specific commitments have three elements: market access, in-
vestment, and pro-competitive regulatory principles. A sample of the market access commit-
ments shows that sixty-one countries, representing 99% of WTO members’ total basic telecommu-
nication services revenue, commit to the competitive supply (i.e., two or more suppliers are
permitted) of international voice telephone services and other international services either imme-
diately on January 1, 1998 or, in the case of twenty-four countries, on a phased-in timetable.

204 WTO Ministerial Conference, Decision on Negotiations on Basic Telecommunications, para. 5, 33 LL.M. 144, 145 (1994).

205 SeeSherman, supra note 202, at 356-58 (discussing Basic Telecommunications negotiations).

206 Id.at 357 n.23; WTO Negotiating Group on Basic Telecommunications, Report of the Group on Basic Telecommunications,

para. 6, S/GBT/4 (Feb. 15, 1997), 33 I.L.M. 369, 370 (1997).

207 SeeSherman, supra note 202, at 357-58 (describing the various documents that form the package that is the agreement on ba-

sic telecommunications).

208 See WTO, Fourth Protocol to the General Agreement on Trade in Services, S/L/20 (Apr. 30, 1996), 36 LL.M. 366 (1997) (agree-
ing to a Schedule of Specific Commitments).

209 See Sherman, supra note 202, at 359 (noting that all types of basic services are included); Press Release, WTO, The WTO Ne-

gotiations on Basic Telecommunications: Informal Summary of Commitments and M.EN. Exemptions (Mar. 6, 1997) [hereinaf-
ter WTO Negotiations on Basic Telecommunications Press Release] (noting that “under a very broad and essentially open-ended defi-
nition employed for the negotiations, basic telecommunications were considered any telecommunications transport networks or
services”), available at http://www .wto.org/english/news e/pres97 e/bt summ3.htm. The WTO has identified the following ser-
vices as being within the scope of the basic telecommunications services negotiations: voice telephone services, packet-switched data
transmission services, circuit-switched data transmission services, telex services, telegraph services, facsimile services, private
leased circuit services, mobile telephone services, mobile data services, paging, personal communications services, satellite-based
mobile services, fixed satellite services, and teleconferencing. WTO Negotiations on Basic Telecommunications Press Release, su-
pra. Circuit-switching is the technical description of older technology for the switching process that dedicates to two or more us-
ers the exclusive use of the circuit until the connection is terminated. Packet-switching is newer technology that is used almost ex-
clusively for data exchange. Unlike circuit-switched data, packet-switched data are transmitted in multiple “packets” through
available circuits and reassembled at the termination point. See generally From Circuits to Packets, Economist, Sept. 13, 1997,

at 25-27 (discussing telecommunications).

210 See Press Release, Office of the U.S. Trade Representative, Statement of Ambassador Charlene Barshefsky, Basic Telecom Ne-

gotiations (Feb. 15, 1997) [hereinafter USTR Basic Telecom Negotiations Press Release] (summarizing the commitments for
each of the fifty-five participants), available at WTO Negotiations on Basic Telecommunications Press Release, supra note 209 (in-
cluding text summarizing the commitments for each of the fifty-five participants on a member-by-member basis).

211 See USTR Basic Telecom Negotiations Press Release, supra note 210, at 1; WTO Negotiations on Basic Telecommunica-

tions Press Release, supra note 209.
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212 Forty-one schedules list commitments on local service; thirty-eight list commitments on domes-
tic long-distance service; and forty-two list commitments on international service. *'*> Market ac-
cess commitments on other basic telecommunication services include forty-nine schedules

with commitments on data transmission service, forty-six on cellular/mobile telephone service, forty
-one on leased circuit service, and thirty-six on fixed satellite service. 2'* Nine countries listed
MEFEN exemptions (Argentina, Antigua and Barbuda, [*132] Bangladesh, Brazil, India, Pakistan,
Sri Lanka, Turkey, and the United States). 215

On foreign direct investment, most schedules of commitments (fifty-six countries covering 97%
of WTO members’ total basic telecommunication services revenue) permit delivery through
some form of a commercial presence. *'® Foreign service suppliers thus have the right to ac-
quire, establish, or own all or part of a foreign-based telecommunications company. Focusing on
the major trading partners of the United States (the EU, Japan, Canada, and Mexico), the EU,
for example, in its schedule of commitments, agreed to full market access and national treatment
with respect to the delivery of the following services through a commercial presence: voice tele-
phone, packet-switched data transmission, circuit-switched data transmission, telex, telegraph, fac-
simile, leased circuit, and mobile and personal communication systems. *'” With respect to

these same services, however, Japan limits foreign capital participation in its two largest carriers,
Nippon Telegraph and Telephone and Kokusai Denshin Denwa, to a maximum of 20%. *'®*Canada
likewise restricts the delivery through a commercial presence of basic telecommunication ser-
vices by limiting foreign capital participation in most basic telecommunication service compa-
nies based in Canada to 20% direct ownership and 46.7% combined [*133] direct and indirect own-

212 SeeUSTR Basic Telecom Negotiations Press Release, supra note 210, at 1.

213 WTO Negotiations on Basic Telecommunications Press Release, supra note 207. The following countries deferred full mar-

ket access to international telephone services: Spain, until December 1, 1998; Peru, until 1999; Argentina, Ireland, Portugal, Sin-
gapore, and Venezuela, until 2000; Bolivia and the Czech Republic, until 2001; Greece, Poland, Romania, and the Slovak Repub-
lic, until 2003; Hungary, Mauritius, until 2004; Bulgaria, Indonesia, until 2005; Grenada, Senegal, Thailand, and Turkey, until
2006; Brunei, until 2010; Antigua and Barbuda, until 2012; and Jamaica, until 2013. See USTR Basic Telecom Negotiations Press
Release, supra note 210, at 9.

214 WTO Negotiations on Basic Telecommunications Press Release, supra note 209, para. 4.
215 1d

216 See USTR Basic Telecom Negotiations Press Release, supra note 210, at 7.

217

Id. at 4; WTO Negotiations on Basic Telecommunications Press Release, supra note 209, para. 29 (“The EC offer commits
to complete liberalization of basic telecom services (facilities-based and resale) across the EC for all market segments (local,
long distance, and international). The offer also covers, for example, satellite networks and services and all mobile and personal com-
munications services and systems.”); WTO, European Communities and Their Member States, Schedule of Specific Commit-
ments, GATS/SC/31/Suppl.3 (1997). Some EU member states have deferred the implementation of the commercial presence com-
mitment until 2000 (Ireland and Portugal) and 2003 (Greece). See USTR Basic Telecom Negotiations Press Release, supra note
210, at 7.

218 WTO, Japan, Schedule of Specific Commitments, GATS/SC/46/Suppl.2 (1997); WTO Negotiations on Basic Telecommuni-
cations Press Release, supra note 209, para. 41.

In April 1996, agreed to remove long-standing foreign equity limits on Type I carriers and radio-based services, leaving only two com-
panies, KDD and NTT, with foreign equity limits (at 20%). Aside from these company-specific restrictions, open market access
is committed in all market segments for basic telecommunications services (facilities-based and resale).

1d.
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ership. *'’Mexico also inscribed market access limitations with regard to delivery through a
commercial presence for all telecommunications service suppliers. Direct foreign participation in
such companies is capped at 49%. **° An exception exists, however, for cellular services,

where Mexico allows 100% foreign ownership. **'

2.2.3.5. The Regulatory Framework for Basic Telecommunications Services

The basic telecommunications industry historically has been dominated by monopoly service sup-
pliers. Against this historical backdrop, the WTO Negotiating Group on Basic Telecommunica-
tions recognized that in order for the market access commitments to be fully realized and for new
market entrants to be able to compete effectively in this monopolistic business climate, it was es-
sential that the participants reach agreement on a set of principles governing the regulatory frame-
work for basic telecommunications services. >** To that end, the Negotiating Group developed a so
-called Reference Paper on competition principles generally relating to anti-competitive behavior,
interconnection, universal service, transparency in licensing, independence of regulators, and al-
location of resources. **> More specifically, the Reference Paper addresses the following issues:

(1) Safeguards against certain anti-competitive practices by monopolies are to be put in place, such
as cross-subsidization or [*134] using information obtained from competitors with anti-
competitive results. >**

(2) Interconnection is to be cost-based and timely, on non-discriminatory terms, rates, and qual-
lty 225

(3) Universal service requirements (i.e., requirements that mandate basic telecommunication ser-
vice for every citizen at affordable prices) are to be transparent and non-discriminatory. *2°

(4) Licensing criteria must be transparent and publicly available. The reasons for the denial of a li-
cense are to be made available to the applicant upon request. **’

(5) Regulators must be independent from suppliers of basic telecommunication services. ***

(6) Rules for the allocation of scarce resources, such as radio spectrum frequencies, are to be trans-

219 WTO, Canada, Schedule of Specific Commitments, GATS/SC/16/Suppl.3 (1997); WTO Negotiations on Basic Telecommu-
nications Press Release, supra note 209, para. 20 (“Limits foreign equity in all facilities-based suppliers to 20% direct and
46.7% combined direct and indirect foreign ownership.”).

220 WTO, Mexico, Lista de compromisos especificos [Schedule of Specific Commitments], GATS/SC/56/Suppl.2 (1997); WTO
Negotiations on Basic Telecommunications Press Release, supra note 209, para. 45 (“raising the foreign equity limitation to
49% for all telecommunications service suppliers”).

221 See WTO Negotiations on Basic Telecommunications Press Release, supra note 209, para. 45 (“For cellular telephony, al-

lows more than 49% foreign investment subject to prior authorization.”); Wold, supra note 194, at 6 (“Although Mexico gener-
ally limited foreign investment in telecommunications services providers to 49%, Mexico’s commitment to the WTO permits
100% ownership of firms providing cellular services.”).

222 See Sherman, supra note 202, at 357 (explaining the results of the Negotiating Group on Basic Telecommunications).

223

See id.; Reference Paper, 36 I.L.M. 367 (1997). The source for the Reference Paper is the Telecommunications Act of 1996,
47 U.S.C. 251-61 (2000). See USTR Basic Telecom Negotiations Press Release, supra note 210, at 5.

224 Reference Paper, supra note 223, para. 1.2, at 367.
225 Id. para. 2.2, at 368.

226 Id. para. 3, at 368.

227 Id. para. 4, at 369.

228 Id. para. 5, at 369.
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parent and non-discriminatory. **°

Sixty-five of the sixty-nine participating governments, covering 93% of WTO members’ total ba-
sic telecommunication services revenue, inscribed commitments on regulatory principles in

their national schedules. 2*° Of these, fifty-seven committed to the Reference Paper by inscribing
it in whole or in part in their schedule of commitments, including the Quad members and
Mexico. 231Bangladesh, Brazil, Mauritius, Morocco, Turkey, and Venezuela deferred the date of en-
try into force of the regulatory principles. Bolivia, India, Malaysia, Pakistan, and the Philip-
pines adopted them in part. ***

Of all the service sectors for which GATS commitments have been made, the scope of the com-
mitments made on basic telecommunications services is the most ambitious to date. It opens

the world’s three largest telecommunication markets - the EU, Japan, and the United States - to in-
ternational competition. As of mid- [*135] 2002, eighty-nine countries had made commit-
ments on at least one telecommunication subsector. ? Additional market openings are being
sought in the follow-on GATS negotiations that were initiated in 2000. ***

2.2.4. The TRIMs Agreement

Working to bolster the FDI commitment made under the GATS and the 1997 Agreements on Fi-
nancial Services or Basic Telecommunications is the Agreement on Trade-Related Investment
Measures (the “TRIMs Agreement”) concluded during the Uruguay Round. **> The TRIMs Agree-
ment represents a very modest attempt to reinforce GATT rules respecting national treatment

and the prohibition on import quotas, but falls short of being a comprehensive set of rules regu-
lating international investment. *° The TRIMs Agreement builds on GATT Article III, which re-
quires members to provide national treatment to imported products, and GATT Article XI, which
prohibits members from imposing quantitative restrictions on the importation or exportation of
goods. Although GATT Article III:4, 5, and 7 do apply to certain aspects of investment laws, the
GATT panel dispute involving the Canadian Foreign Investment Review Act spotlighted the
need for Article III [*136] repair through the adoption of specific and unambiguous rules on cer-

229

Id. para. 6.

230 See USTR Basic Telecom Negotiations Press Release, supra note 210, at 5, 8.

231 Id. at 8; WTO Negotiations on Basic Telecommunications Press Release, supra note 209, para. 6 (“Fifty-seven committed

to the Reference Paper in whole or with few modifications.”).

22,

233 See Nunes, supra note 167, at 8-9.

24 See, e.g., id. at 9 (“In general, the negotiating proposals seek to encourage full commitments on telecommunications ser-

vices, eliminate restrictions on market access and national treatment.”); WTO Council for Trade in Services, Special Session, Com-
munication from Canada, Initial Negotiating Proposal on Telecommunication Services, Initial Negotiating Proposal on Telecom-
munications Services, para. 6, S/ICSS/W/53 (Mar. 14, 2001) (urging “those Members that have not made commitments in the area
of basic telecommunications and value-added telecommunications, or that have made limited commitments or commitments

with long phase-in periods, to make commitments and to accelerate liberalization”); WTO Council for Trade in Services, Special Ses-
sion, Communication from the European Communities and Their Member States, GATS 2000: Telecommunications, para. 12,
S/CSS/W/35 (Dec. 22, 2000) (proposing that all WTO members “commit for Modes 1, 2 and 3 all sub-sectors and all modes with-
out restrictions (i.e., schedules should read none for market access and national treatment), and include as additional commit-
ments the whole reference paper on BT [Basic Telecommunications]”).

235 See Agreement on Trade-Related Investment Measures, reprinted in Uruguay Round Trade Agreements, Statement of Admin-

istrative Action 1, H.R. Doc. 316, 103d Cong., 1448 (1994) [hereinafter TRIMs Agreement].

236 PFor background on the TRIMs Agreement, see Mashayekhi, supra note 19, at 237-39 (noting the divergent positions of the

United States and Japan, on the one hand, which sought broad restrictions on the use of negative TRIMs, and the EU, on the
other hand, which had a less ambitious list of prohibited TRIMs).
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tain trade-distorting investment measures, in particular local content requirements. **’

What is a trade-related investment measure or “TRIM?” A TRIM is any measure imposed by a gov-
ernment (usually, but not exclusively, a developing country) on a foreign investor (often, but

not always, a multinational enterprise) as a condition for investing in the host country. TRIMs
can be positive or negative. Examples of positive TRIMs (investment incentives) include finan-
cial incentives, such as tax holidays or subsidies, to invest within the host country generally or
within certain economically depressed regions of the host country specifically. *®* Examples of
negative TRIMs (performance requirements) include local equity requirements, licensing require-
ments, profit remittance restrictions, foreign exchange restrictions, transfer-of-technology require-
ments, domestic sales requirements, trade-balancing requirements, local-content requirements, ex-
port requirements, and import-substitution requirements. **°

The TRIMs Agreement deals exclusively with negative TRIMs and addresses only a handful of
the most egregious trade-related investment measures. The Agreement has three main features. First,
it identifies certain types of investment measures that are inconsistent with GATT. Article 2.1

of the TRIMs Agreement stipulates that “no Member shall apply any TRIM that is inconsistent
with the provisions of Article III or Article XI of GATT 1994.” 24° Article 2.2 refers to the illus-
trative list of TRIMs that are inconsistent with Articles II:4 and XI:1 of GATT 1994. **' The
TRIMs Annex provides that measures must be mandatory, that is, enforceable under domestic law
or under administrative rulings, or [*137] compliance with which is necessary to obtain an ad-
vantage. >** Next, these mandatory measures are prohibited if they require the purchase or use
of domestic products (i.e., local content requirements); limit the purchase or use of imported prod-
ucts to an amount related to the volume or value of local products that are exported (i.e., trade-
balancing requirements); or tie access to foreign exchange to an investor’s foreign exchange earn-
ings (i.e., foreign exchange balancing restrictions). *** The prohibited measures listed in the
[lustrative Annex to the TRIMs Agreement underscore the close link between foreign invest-
ment and international trade. The prohibitions of the TRIMs Agreement apply equally to mea-
sures imposed on domestic firms, not just on foreign investments, and cover both new and exist-
ing investments. ***

237 See GATT Dispute Panel Report on Canada, Canada-Administration of the Foreign Investment Review Act, Feb. 7, 1984,

GATT B.LS.D. (30th Supp.) at 140 (1980) (holding that undertakings between investors and the Canadian government regarding do-
mestic content were incompatible with GATT Article III).

238 See World Investment Report 1996, supra note 10, at 180 (listing “main types of incentive measures offered to foreign in-

vestors”).

239 1d. at 179. For an inventory of performance requirements, see WTO Committee on Trade-Related Investment Measures,

Joint Study by the WTO and UNCTAD Secretariats, Trade-Related Investment Measures and Other Performance Requirements, G/C/
W/307 (Oct. 1, 2001). The World Bank also takes a dim view of performance requirements. See World Bank, Guidelines on the
Treatment of Foreign Direct Investment, 31 L.L.M. 1379 (1992).

240

TRIMs Agreement, supra note 235, art. 2.1, at 1448.
241 See id. art. 2.2, at 1448.
242 1d. Annex, at 1452.

243 Id. For a study of the impact on international investment and trade flows of local content requirements, export performance re-

quirements, and trade balancing requirements, see WTO Council for Trade in Goods, Joint Study by the WTO and UNCTAD Sec-
retariats, Trade-Related Investment Measures and Other Performance Requirements 21-26, G/C/W/307/Add.1 (Feb. 8, 2002).

244 See McGovern, supra note 64, at 8.24-1 (noting that the TRIMs Agreement “is not limited to measures in regard to foreign in-

vestment. Measures that are aimed at encouraging local manufacturing capability are investment measures”) (footnote omitted).
See also WTO Dispute Panel on Indonesia, Certain Measures Affecting the Automobile Industry, WT/DS54/R (July 2, 1998). In 1993,
Indonesia established a car program (modified and expanded in 1996) that was designed to foster and promote a local automo-
bile industry. The car program provided for local content requirements linked to certain tax benefits for completed cars incorporat-
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[*138] Second, the Agreement requires that all inconsistent TRIMs be notified and eliminated
in two years in the case of developed countries, five years in the case of developing countries, and
seven years in the case of least-developed countries. ***> A time extension is possible under Ar-
ticle 5.3 if a developing country or least-developed country member “demonstrates particular dif-
ficulties in implementing the provisions of this Agreement.” ** In order not to disadvantage es-
tablished enterprises that are subject to a TRIM relative to new investments that are exempt from
it, under Article 5.5, members may apply the same TRIM to new investments during the transi-
tion period, where the existing and new investment produce like products. **’

Third, in a small victory for developing-country members, the Council for Trade in Goods was
to review the operation of the TRIMs Agreement by the end of 1999. As part of the Council’s re-
view, the Council was to “consider whether the Agreement should be complemented with provi-
sions on investment policy and competition policy.” **®* The TRIMs Agreement’s built-in

agenda thus dovetails into the work of the two Working Groups established in the 1996 Singa-
pore Ministerial Conference meeting to examine the issues of trade and foreign investment and
trade and competition policy. **°

The TRIMs Agreement does not address key FDI issues, such as the right of establishment, repa-
triation of profits, or technology transfer. The TRIMs Agreement does, however, mark the first suc-
cessful [*139] attempt made within the GATT-WTO system to facilitate foreign investment

by eliminating non-tariff barriers to trade in goods associated with foreign investment. The Agree-
ment is designed to ensure that governments do not apply measures to foreign investment that cre-
ate restrictions on trade in goods. It gives investors the assurance that they may freely buy,

ing a certain percentage value of domestic products, and to customs duty benefits for imported parts and components used in
cars incorporating a certain percentage value of domestic products. The United States, Japan, and the EU complained that the car pro-
gram violated Article 2 of the TRIMs Agreement and GATT Article 111:4. (Despite the transition period that developing coun-
tries have under the TRIMs Agreement, the complaint was nevertheless filed against Indonesia because the measures at issue were
introduced after the effective date of the TRIMs Agreement.). The WTO panel agreed, finding that tax and tariff benefits made con-
tingent upon meeting local content requirements under the car program constitute “advantages” within the meaning of the Illus-
trative List to Article 2 of the TRIMs Agreement, and thus violate Article 2.1 of the Agreement. See id. para. 14.91. See also WTO
Dispute Panel on India, Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products, Measures Affecting
the Automotive Sector, WT/DS90/R (Dec. 21, 2001) (holding that an obligation to use a certain portion of local parts and compo-
nents in the manufacture of cars violates Article I11:4), appeal withdrawn by India, WTO Appellate Body on India, Measures Af-
fecting the Automotive Sector, para. 14.91, WI/DS146/AB/R (Mar. 19, 2002).

A similar TRIMs dispute between the United States and the Philippines was eventually resolved through a mutually agreed solu-
tion. See Daniel Pruzin, U.S. to Refrain from Pursuing TRIMs Panel on Philippine Cars While Nations Seek Deal, 17 Int’]

Trade Rep. (BNA), No. 46, at 1777 (Nov. 23, 2000). At issue was the Philippine government’s Motor Vehicle Development Pro-
gram that allowed manufacturers based in the Philippines to import parts and finished vehicles at preferential duty rates, pro-
vided the manufacturers met local content requirements and earned foreign exchange needed to buy imported parts by exporting com-
pleted vehicles.

245 See TRIMs Agreement, supra note 235, art. 5, at 1449,

246

In 2000, eight developing countries (Argentina, Chile, Colombia, Malaysia, Mexico, Pakistan, the Philippines, and Roma-
nia) sought an extension of the five-year period within which to eliminate all prohibited TRIMs. In 2001, they were granted a waiver
of the obligation to comply with the TRIMs Agreement’s transition period until December 31, 2001, with a possible second ex-
tension until December 31, 2003. See, e.g., WTO, Extension of the Transition Period for the Elimination of Trade-Related Invest-
ment Measures Notified under Article 5.1 of the Agreement on Trade-Related Investment Measures, Argentina, G/L/460 (Aug.
7,2001). See also Ravi Kanth, WTO Approves Extending Deadline for TRIMS Compliance for Eight Members, 18 Int’l Trade Rep.
(BNA) 1255 (Aug. 9, 2001).

247 See TRIMs Agreement, supra note 235, art. 5.5, at 1449.
248 Id. art. 9, at 1451.

249 See infra notes 257-74 and accompanying text.
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sell, import, and export goods that are produced in countries outside the country in which their in-
vestment is located. At the same time, however, the TRIMs Agreement may have been a solu-
tion in search of a problem. It is reported, for example, that only 6% of all overseas affiliates of
U.S. companies are affected by TRIMs. #°° It is also reported that most TRIMs have little ef-
fect on managers’ behavior because they would have made most of the same decisions with or with-
out local investment measures to influence or guide their decision-making. *°'

Moreover, the practices that the TRIMs Agreement does address could have been dealt with un-
der existing GATT rules. The negative TRIMs listed in the Illustrative Annex all violate GATT Ar-
ticles III and XI with or without a TRIMs Agreement stating that they do. > The TRIMs Agree-
ment is, in effect, a codification of GATT jurisprudence - a restatement of existing GATT

rules. > The absence of a strong dispute settlement mechanism under GATT 1947 probably ex-
plains why more TRIMs were not challenged under GATT 1947. >

Finally, two areas where a TRIMs Agreement is silent are restrictive business practices and posi-
tive TRIMs. As part of the WTO’s built-in agenda, Article 9 of the TRIMs Agreement calls for
a five-year review of the Agreement (i.e., in 1999) to consider whether it should be comple-
mented with provisions on investment and competition policy. >>> Two WTO Working Groups
were established in 1997 to examine the relationship between trade and investment [*140] and be-
tween trade and competition policy over a two-year period. >>® A brief review of the work of

the Working Group on the Relationship Between Trade and Investment follows.

3. The WTO Work Program on the Trade-Investment Relationship

As the foregoing discussion has attempted to demonstrate, existing WTO rules and agreements
do address investment issues more than just incidentally. In an attempt to build on the founda-
tion that had been laid both in the Uruguay Round and in post-Uruguay Round negotiations, the
Ministerial Declaration issued at the conclusion of the 1996 Singapore Ministerial Conference
called for the establishment of two Working Groups, one on trade and investment and the other
on trade and competition policy. The Declaration provides:

Having regard to the existing WTO provisions on matters related to investment and competition
policy and the built-in agenda in these areas, including the TRIMs Agreement, and on the un-
derstanding that the work undertaken shall not prejudge whether negotiations will be initiated in
the future, we also agree to:

250

See Evans & Walsh, supra note 66, at 32.
251 Id

22 See McGovern, supra note 64, at 8.24-1 (“It is difficult to think of circumstances in which liability could arise under

[GATT Articles III or XI] but not under [the TRIMs Agreement].”).

253

SeeMashayekhi, supra note 19, at 239 (”It prohibits those measures which are prohibited by GATT Aurticles IIL.”).

234 The U.S. complaint against Canada’s Foreign Investment Review Act is a notable exception. See GATT Dispute Panel on

Canada, Canada - Administration of the Foreign Investment Review Act, supra note 237.

255

See TRIMs Agreement, supra note 235, art. 9, at 1449.

236 See infra notes 258-60 and accompanying text.
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-establish a working group to examine the relationship between trade and investment; and

-establish a working group to study issues raised by Members relating to the interaction between
trade and competition policy, including anti-competitive practices, in order to identify any ar-
eas that may merit further consideration in the WTO framework. >’

The Singapore Ministerial Declaration expresses some ambivalence about the direction of the Work-
ing Group on the Relationship Between Trade and Investment ("WGTI”), stating that the Work-
ing Group’s mandate does not prejudge whether or not future negotiations on a WTO investment
agreement will be [*141] launched, and that any future negotiations will take place only after
an explicit consensus decision by WTO members regarding such negotiations. >

The substantive work performed by the WGTI has included (1) studying the relationship be-
tween trade and investment for development and economic growth; (2) studying the economic re-
lationship between trade and investment; and (3) conducting a stocktaking and examining the im-
plications of existing international instruments and activities regarding trade and investment.

232 Many of the contributions to the WGTI note that the linkages between trade and foreign in-
vestment are several and assert that the effects of investment for host country and investor coun-
try alike are beneficial. In this respect, the views of the OECD, the WTO, and UNCTAD on

the benefits of FDI in facilitating economic growth, technological innovation, and competitive-
ness have converged. For example, the OECD noted the beneficial effects of FDI in the follow-
ing 1998 communication to the WGTTI:

Direct investment by MNEs [multinational enterprises] has the potential rapidly to restructure in-
dustries at a regional or global level and to transform host economies into prodigious exporters
of manufactured goods or services to the world market. In so doing, FDI can serve to integrate na-
tional [*142] markets into the world economy far more effectively than could have been
achieved by traditional trade flows alone. As with private sector investment more generally, the ben-
efits from FDI are enhanced in an environment characterized by an open trade and investment re-
gime, an active competition policy, macroeconomic stability and privatization and deregula-

tion. In this environment, FDI can play a key role in improving the capacity of the host country
to respond to the opportunities offered by global economic integration, a goal increasingly recog-

257 Singapore Ministerial Declaration, adopted on 13 December 1996, para. 20, WT/MIN(96)/DEC (Dec. 18, 1996).

258 1d. The Singapore Ministerial Declaration also directs the Working Group to cooperate with UNCTAD to ensure that the de-

velopment dimension of the Working Group’s terms of reference is taken into account. Id. For a summary of UNCTAD’s work
on a possible multilateral framework on investment, see World Investment Report 1998, supra note 10, at 73.

259 See WTO Working Group on the Relationship Between Trade and Investment, Report (1997) to the General Council, WT/
WGTI/1/Rev.1 (Dec. 9, 1997) (reporting topics discussed during various 1997 meetings); WTO Working Group on the Relation-
ship Between Trade and Investment, Report (1998) of the Working Group on the Relationship Between Trade and Investment to
the General Council, WT/WGTI/2 (Dec. 8, 1998) (discussing substantive work done by the group in 1998); WTO Working Group
on the Relationship Between Trade and Investment, Report (1999) of the Working Group on the Relationship Between Trade

and Investment to the General Council, WT/WGTI/3 (Oct. 22, 1999) (discussing substantive work done by the group in 1999);
WTO Working Group on the Relationship Between Trade and Investment, Report (2000) of the Working Group on the Relation-
ship Between Trade and Investment to the General Council, WT/WGTI1/4 (Nov. 27, 2000) (discussing substantive work done by the
group in 2000); WTO Working Group on the Relationship Between Trade and Investment, Report (2001) of the Working Group
on the Relationship Between Trade and Investment to the General Council, WT/WGTI/5 (Oct. 22, 2001) (discussing substantive work
done by the group in 2001).
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nized as one of the key aims of any development strategy. >*°

The WTO Secretariat echoed the OECD’s conclusions and offered some of its own insights on
the importance of FDI:

Despite the difficulties associated with the measurement of the efficiency-enhancing effects in-
duced by FDI, let alone with the assessment of the specific channels by which a transfer of tech-
nology affects local productivity, the empirical literature offers some important conclusions.
First, there appears to be a wide consensus that FDI is an important, perhaps even the most im-
portant, channel through which advanced technology is transferred to developing countries. Sec-
ond, there also seems to be a consensus that FDI leads to higher productivity in locally-owned
firms, particularly in the manufacturing sector. Third, there is evidence that the amount of technol-
ogy transferred through FDI is influenced by various host industry and host country characteris-
tics. More competitive conditions, higher levels of local investment in fixed capital and educa-
tion, and less [*143] restrictive conditions imposed on affiliates appear to increase the extent
of technology transfers. !

Foreign direct investment thus plays an important role as an engine of world growth and in-
creased globalization. According to UNCTAD, “global integration seems to have proceeded faster
through FDI than through trade.” 22

Benefits accrue to both the host country and home country from foreign direct investment. For in-
vestor countries the benefits of FDI include facilitation of international trade, product specializa-

260 WTO Working Group on the Relationship Between Trade and Investment, Communication from the OECD, Foreign Direct

Investment and Economic Development 4-5 WT/WGTI/W/26 (Mar. 23, 1998). See also OECD, Open Markets Matter: The Ben-
efits of Trade and Investment Liberalisation (Policy Brief, Oct. 1999) (discussing the benefits of trade and investment liberaliza-
tion). For similar views on the positive relationship between trade and investment, see WTO Working Group on the Relation-
ship Between Trade and Investment, Communication from Japan, WT/WGTI/W/11 (Nov. 3, 1997).

261 Trade and Foreign Direct Investment, supra note 11, at 19 (footnotes omitted). UNCTAD added in its 1997 World Invest-

ment Report that a liberal FDI regime must be complemented and supported by rules on competition:

[FDI] continues to be a driving force of the globalization process that characterizes the modern world economy. The current
boom in FDI flows, which has been accompanied by increasing flows of foreign portfolio equity investments, underscores the in-
creasingly important role played by transnational corporations (TNCs) in both developed and developing countries. This role

has been facilitated by the liberalization of FDI policies that has taken place in many countries in recent years, as part of an over-
all movement toward more open and market-friendly policies. However, reaping the benefits of FDI liberalization requires not
only that barriers to FDI are reduced and standards of treatment established - the focus of most FDI liberalization to date - but also
that competition in markets is maintained.

UNCTAD, World Investment Report 1997: Transnational Corporations, Market Structure and Competition Policy xv (1997) [here-
inafter World Investment Report 1997]. See also WTO Working Group on the Relationship Between Trade and Investment,

Note by the Secretariat, The Effects of Foreign Direct Investment on Development: Technology and Other Know-How Transfers
and Spillovers, WT/WGTI/W/65 (Nov. 20, 1998) [hereinafter Note by the Secretariat] (noting the beneficial effects of technology
transfers); WTO Working Group on the Relationship Between Trade and Investment, Communication from Korea, Foreign Di-
rect Investment and Transfers of Technology, WI/WGTI/W/11 (May 30, 2000) (noting the beneficial effects of technology trans-
fers); WTO Working Group on the Relationship Between Trade and Investment, Communication from Japan, Investment Rules
for Developing Policies, WT/WGTI/W/104 (June 12, 2001) (noting the beneficial effects of technology transfers).

262 World Investment Report 1998, supra note 10, at 7.
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tion, and the stimulation of innovation. 2°* The effects of outbound FDI on home country trade
can be positively related. In the case of the United States, for example, U.S. exports tend to be posi-
tively associated with U.S. direct investment abroad. The explanation [*144] for this relation-
ship is that during the 1990s nearly 30% of U.S. exports were exports of U.S. parent firms to their
foreign affiliates. °* Thus, if affiliate activity increases, and the ratio of affiliate sales to par-
ents’ exports to affiliates remains constant, U.S. exports will increase as well.

Several empirical studies have been conducted to determine whether the trade relationship be-
tween an MNE and its foreign affiliates is complementary, that is, are U.S. exports from the par-
ent firm used as intermediate goods in the affiliate’s production, or whether the trade relation-
ship is one of substitution, that is, do affiliate sales in third-country markets displace U.S. exports
that would have otherwise gone to those markets? One would expect exports of the parent firm
to third-country markets to be reduced if those markets are now served by the foreign affiliate. In
the aggregate, whether FDI leads to rises or declines in U.S. exports depends on whether the
complementarity effects outweigh the substitution effect. Studies generally have found complemen-
tarity between trade and FDI. *° All studies that have examined the impact of outbound FDI

on the export trade of the home country agree that at most the net effect is not very pronounced.
266 First, local production in the host country displaces exports of finished goods from the

home country, but at the same time creates demand for intermediate products used by the for-
eign affiliate. Second, local production of one product line may generate demand for the other prod-
uct lines of the parent company. Third, local affiliates often engage in the marketing of the par-
ent’s entire product line, thereby improving the competitive position of the foreign investor vis-a
-vis local firms and exporters from other countries. “°’

The economic benefits of FDI for host countries include the efficient use of host-country re-
sources, technology transfer to the host country (including organizational and managerial skills),
positive employment effects (job creation) in the host country, and improved [*145] produc-
tivity of local firms. 2°® Studies that have examined the effects of inbound FDI and the export trade
of the host country show that inbound FDI contributes positively to the export performance of de-
veloping countries. It does so directly through the export activities of MNEs and indirectly by re-
ducing the costs of domestic firms to begin or expand exporting. **°

Two types of investment policies that can affect trade are investment incentives and performance re-
quirements. Investment incentives typically do not play a fundamental role in the investment de-
cision, unlike factors such as infrastructure, market size, production costs, and the skill-level

of the local workforce. Nevertheless, all other things being equal, investment incentives do ap-

263 See WTO Working Group on the Relationship Between Trade and Investment, Relationship Between Investment and Com-

petition Policy, Communication from the United States, at 3, WT/WGTI/W/55 (Sept. 25, 1998).

264 Examination of U.S. Inbound and Outbound Direct Investment 2-6, 5-5, USITC Pub. 3383 (Jan. 2001) (discussing effect of
U.S. direct investment abroad on U.S. imports).

265 See id.at 2-7 (examining the effects of inbound and outbound U.S. direct investment); Note by the Secretariat, supra note

261, at 17 (using statistical testing of spillovers to understand the impact of FDI).

266 Note by the Secretariat, supra note 261, at 17.

267 See id. (noting changes in the market shares of foreign and local firms).

268 See Open Markets Matter, supra note 260, at 29 (stating that “well functioning systems of innovation and technology diffu-

sion are proving essential to ... job creation,” among other things).

269 See id. (discussing the export activities of small and medium sized enterprises).
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pear to influence foreign investors in their investment decision. *’°

Countries that maintain high trade barriers and those that maintain low trade barriers both attract
FDI, but of different types. FDI to countries with a protected market tend to be stand-alone pro-
duction units that serve the domestic market. Countries with an open trade policy attract vertical
FDI. The WTO Secretariat concludes that on average, countries with an open trade regime at-
tract more FDI than protectionist countries. *’' Countries with a more outward-oriented approach
to trade experience a significant positive effect on GDP growth from FDI inflows, whereas inward
-oriented countries experience no GDP growth from FDI inflows. 72

[*146] In sum, a few general principles emerge from the work of the WGTI on the trade-
investment relationship. First, a policy of open investment appears to undergird a liberal trade
policy by encouraging the movement of capital to markets where competition is then either intro-
duced or increased, and resources can then be used more efficiently and transformed into goods
and services for local and worldwide distribution. Second, an open investment climate - while not
the sole determinant of whether an investment will be made, but clearly an essential one -
greatly increases the chances for new market entrants, and with them, increased competition. 27>

270 See id. at 25 (discussing the importance of trade and investment, and its impact on the world economy).

271 SeeNote by the Secretariat, supra note 261, at 4 (detailing the preference for FDI in technologically developed industries).

272 1d. The parallel working group established at the Singapore Ministerial Conference, the Working Group on the Interaction Be-

tween Trade and Competition Policy, also has reported that open policies toward FDI and properly functioning competition po-
lices are mutually supportive. Liberal investment rules make markets contestable, thereby challenging domestic oligopolies and re-
ducing the likelihood of cartels and monopolies. At the same time, effective competition polices can ensure against possible
abuses of market power by foreign investors. Thus, for example, with open investment rules in place, an exporter unable to pen-
etrate a foreign market because incumbent wholesalers and retailers, owned or controlled by local producers of competing

goods, will not handle the exporter’s goods could establish a new distribution channel or purchase an existing one, thereby elimi-
nating the local distribution bottleneck. A liberal investment policy, in short, can simultaneously promote competition and trade
in the host-country market, and perhaps in the global market as well. See WTO Working Group on the Interaction Between Trade
and Competition Policy, Report (1999) of the Working Group on the Interaction Between Trade and Competition Policy to the Gen-
eral Council 24, WT/WGTCP/3 (Oct. 11, 1999); WTO Working Group on the Interaction Between Trade and Competition

Policy, Communication from the United States, Relationship Between Investment and Competition Policy, at 4, WT/WGTCP/W/
102 (Sept. 25, 1998) (addressing the relationship between investment and competition policy).

273 The factors that determine whether a firm (predominantly a multinational enterprise or “"MNE”) will make a foreign direct in-

vestment can be summarized using what is known as the “OLI” theory, i.e., that factors of (O)wnership, (L)ocation, and (I)nter-
nalization. SeeJohn H. Dunning, Trade, Location of Economic Activity and the MNE: A Search for an Eclectic Approach, in The In-
ternational Allocation of Economic Activity: Proceedings of a Nobel Symposium Held at Stockholm 395-418 (B. Ohlin et al.
eds., 1977) (discussing the impact of FDI undertaken by MNEs); UNCTAD, World Investment Report 2000: Cross-Border Merg-
ers and Acquisitions and Development 141-42 (2000) [hereinafter World Investment Report 2000]. Regarding the first factor, own-
ership, the firm may own intangible assets (e.g., intellectual property, management know-how, marketing networks) that can be prof-
itably exploited on a comparatively large scale. Under the second factor, location, firms that produce goods can minimize
production costs by dividing production among countries rather than producing in and exporting from the home country exclu-
sively. The third factor, internalization, focuses on whether the profits to be earned by exploiting the assets within the company are
greater than licensing the use of those assets to a foreign firm. In the view of MNEs, technological advantages are what gives
them an edge over domestic competitors, followed by marketing and managerial assets. See Gilles Y. Bertin & Sally Wyatt, Mul-
tinationals and Industrial Property: The Control of the World’s Technology 25-29 (1988) (discussing the impact of technology

on the world economy). Thus, if an MNE licensed its intellectual property, it would be revealing details of an important asset to
the licensee. By entering into a licensing agreement an MNE would lose the control that outright equity ownership of a foreign af-
filiate would provide. Such an agreement would also give the licensee valuable information that could make it a future competi-
tor of the MNE in countries where enforcement of intellectual property rights is weak. The licensee also might not possess the skills
necessary to work the technology that is transferred under the licensing agreement. For these reasons, an MNE might conclude
that there is greater profit potential in making an FDI rather than licensing to a foreign firm. See Trade and Foreign Direct Invest-
ment, supra note 11, at 9-10. In addition, the market for the MNE’s other products might be favorable in the host country and a po-
tential licensee or local distributor might not have the skills to effectively market them. The benefits of keeping the assets in-
house, however, must exceed the costs of managing a larger, geographically dispersed organization located in different legal and
cultural settings. For more on the internalization factor, see Oliver E. Williamson, Markets and Hierarchies, Analysis and Anti-
trust Implications: A Study in the Economics of Internal Organization (1975); WTO Working Group on the Relationship Be-
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[*147] Thus, an open and hospitable climate for foreign investment can increase the general wel-
fare of both the host and home country, can promote economic efficiency, can stimulate compe-
tition among firms nationally and transnationally, and can ultimately benefit consumers both in the
host country and abroad in the form of lower prices for goods and services. Third, an open in-
vestment climate not only increases competition in markets for goods and services that are trad-
able across borders, but it also makes markets more competitive for services that are local and im-
movable. Fourth, a liberal investment climate can also mitigate or eliminate local distribution
bottlenecks that might prevent competition, especially in situations where local manufacturers own
local distribution networks. *7*

Despite the force of the economic arguments for FDI as an engine of growth and development,
is a WTO agreement on investment a solution in search of a problem? Is internalization - relying
on national laws and bilateral and regional agreements to promote FDI inflows - preferable to glo-
balization that looks to a multilateral agreement as the legal vehicle for facilitating FDI? As ex-
plained in the next Section, an internalization response to FDI is superior to a globalization ap-
proach.

4. A WTO Agreement on Investment: A Solution in Search of a Problem?

A WTO agreement on investment is a solution in search of a problem for the following reasons.
First, FDI flows are steadily increasing, even in the absence of a multilateral investment agree-
ment. >’> [¥148] Second, the threat to national sovereignty that a WTO agreement on invest-
ment represents to developing countries is a genuine concern. 2’® Third, the development con-
cerns of developing countries and their capacity (or incapacity) to absorb yet another WTO
agreement cannot be ignored. 2’7 Fourth, it is safe to predict that many exceptions and reserva-
tions will be made to any WTO agreement on investment, effectively hollowing it out. 2’®

Fifth, an incremental, sectoral approach, i.e., a GATS approach, is a tested and proven approach
at the WTO for successfully negotiating market liberalization for foreign investment. *’° Sixth, the
most pressing issue facing the WTO membership in the context of FDI is not a lack of market ac-
cess for foreign capital. **° The immediate problems are TRIMs, both positive and negative,

that potentially distort investment patterns. Seventh and finally, it is far from clear that the cur-
rent network of bilateral and regional investment agreements provides an unstable and unpredict-
able legal environment for FDI. %!

Each of these seven points is discussed below.

tween Trade and Investment, Note by the Secretariat, The Relationship Between Trade and Foreign Direct Investment, at 3, WT/
WGTI/W/7 (Sept. 18, 1997).

For a survey of the reasons why firms engage in foreign direct investment, and the perceived benefits and costs of FDI, see
Trade and Foreign Direct Investment, supra note 11, at 8, 15-17.

27% See WTO Working Group on the Interaction Between Trade and Competition Policy, Report to the General Council; at 40, WT/

WGTCP/2 (Dec. 8, 1998).

275 See infra notes 282-97 and accompanying text.

276 See infra notes 298-309 and accompanying text.

277 See infra notes 310-31 and accompanying text.

278 See infra notes 332-39 and accompanying text.

27 See infra note 340 and accompanying text.

280 See infra notes 341-70 and accompanying text.

281 See infra notes 371-86 and accompanying text.

Tessa Schuitemaker



Page 48 of 72
24 U. Pa. J. Int’l Econ. L. 77, *148

4.1. FDI Flows Are Increasing Annually, Not Decreasing

First of all, it is far from clear that there is a need for an international investment agreement if
one takes into consideration the views of the international investment community. Private inves-
tors as a group have not complained about a lack of access to foreign markets for their capital be-
cause of restrictive foreign investment laws. Because the demand for foreign capital outstrips the
supply, it is a seller’s market for investment capital, thus creating incentives for countries to lib-
eralize their markets autonomously for foreign investment without being prodded to do so by

a multilateral agreement. 2> This is especially true for developing countries: [¥149] with de-
creased flows of foreign aid, there is a heightened urgency to attract FDI as a substitute. 25°

Even if investors are prevented from moving capital to a sector of a foreign country that is closed
to them because of national laws prohibiting foreign investment, is the right answer to throw a
multilateral agreement on investment at the problem? Has the absence of such an agreement stifled
foreign capital flows to host countries? The statistics indicate that, on the contrary, the flow of for-
eign capital to overseas destinations has been rapid and has only slowed in the face of a

global recession. As the following table shows, FDI has steadily increased year over year to de-
veloped-country host countries. Importantly from a development perspective, developing coun-
tries generally have received a steadily increasing amount of FDI annually as well, although as

a percentage of worldwide FDI inflows, developing countries’ share has decreased in recent years.
284

[*150]

Table 1: FDI Inflows Based on UNCTAD & World Investment Report 1998, 1999, 2000, 2001
(in billions)

<WPTABLE> FDI Inflows to Developed CountriesFDI Inflows to Developing CountriesDevelop-
ing Countries’ Percentage Share of Total FDI Inflows 1992$ 120.3$ 51.130 1993$ 138.9%
72.534 1994$ 141.5% 95.640 1995% 211.5$ 105.533 19968 195.4$ 129.840 1997$ 233.1$ 148.939
1998% 460$ 16627 1999$ 636$ 20821 2000$ 1,053$ 24719 2001 ** (est.)$ 510$ 22531 </WPT-
ABLE> UNCTAD reports that in the case of the forty-nine least-developed countries ("LDCs”),
as a group FDI increased from an annual average of $ 0.6 billion during 1986-1990 to an annual av-
erage of $ 3.6 billion during the latter half of the 1990s. **® In 1999, FDI flows to LDCs
reached more than $ 5 billion. **” For the period 1986-1999 as a whole, the average annual

282

WTO Working Group on the Relationship Between Trade and Investment, Communication from India , at 2, WT/WGTLU/
W/74 (Apr. 13, 1999).

283 See Mashayekhi, supra note 19, at 236 (“With the reduction of official aid, countries’ need for private investment has in-

creased.”).

84 The dramatic percentage decline in 1998 is attributable to the Asian financial crisis. See UNCTAD, World Investment Re-

port 1999: Foreign Direct Investment and the Challenge of Development xx (1999). As a percentage of gross domestic product, FDI
inflows represented 7.6% of GDP in developed countries in 1996. The comparable figure for developing countries was 15.6%,
double that of developed countries. See World Investment Report 1998, supra note 10, at 399-400 annex tbl. B.6.

285 See Daniel Pruzin, U.N. Agency Cites Sharp Drop in Global Foreign Investment for 2001, 18 Int’l Trade Rep. (BNA)
1512 (Sept. 27, 2001) (projecting figures with respect to the fall in FDI).

286 See UNCTAD, FDI in Least Developed Countries at a Glance 1 (2001) [hereinafter FDI in Least Developed Countries]
("FDI flows to the 49 LDCs as a group increased from an annual average of $ 0.6 billion during 1986-1990 to an annual average
of $ 3.6 billion during the latter half of the 1990s.”).

287 See id. (“In 1999, FDI flows increased further, to reach more than $ 5 billion).
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growth rate of FDI to LDCs has been 20%. **® This growth rate was broad-based: twenty-seven
[*151] LDCs experienced an average annual growth rate of more than 20% and another eight LDCs
of between 10% and 20%. **°

Of course, despite these impressive statistics, there is no control group to test the counterfactual
of what the global economy would look like with a multilateral agreement on investment in place.
Had a multilateral agreement on investment been in place, query whether certain foreign invest-
ments that were not made would have been made. UNCTAD concedes that it is difficult to pre-
dict how much difference a multilateral framework agreement on investment would make in terms
of the quantity, quality, and patterns of actual FDI flows. 2*° What cannot be disputed as a mat-
ter of statistical fact is that in the absence of a multilateral agreement on investment, the growth of
FDI has been impressive. The stock of FDI increased fourfold between 1992 and 1997, being val-
ued in 1997 at $ 3.5 trillion. *°! In 1997, FDI flows increased 19% over 1996 figures, to a record
-breaking level of $ 400 billion. *** In 1999, FDI grew by 25% to $ 827 billion, up from $ 660 bil-
lion in 1998, *** with developing countries receiving $ 200 billion of the total. *** By comparison,
the total inflow of foreign direct investment worldwide in 1995 was $ 315 billion, with $ 203 bil-
lion of that figure going to developed countries. *°> The inflow of FDI into developing countries in-
creased eleven-fold from $ 13 billion in 1981 to nearly $ 149 billion in 1997. *°°

[*152] The view among many developing countries is that growth in FDI is considered to be ben-
eficial because it enhances economic growth, productivity, and competitiveness. *°’ Couple this
view with the reality that the demand for foreign capital exceeds its supply, and it is easy to un-
derstand why, for those countries eager to attract foreign capital, it is incumbent upon them to cre-
ate and foster a domestic legal environment that is hospitable to foreign investment, with or with-
out the legal compulsion of a WTO investment agreement.

4.2. Sovereignty Concerns

288 See id. (“This represents an average annual growth rate of 20 per cent, compared to 22 per cent for developing countries

as a group.”). Investment flows to LDCs are still directed mainly to a few countries. In the period 1986-1990, five countries ac-
counted for 77% of FDI inflows. However, in the period 1996-1999, that percentage had declined to 50%. Id. at 7.

289

See id. at 1-2 (charting LDC growth rates). More than 90% of FDI is through greenfield investment rather than through cross
-border M&A activity. Id. at 7.

290 See World Investment Report 1998, supra note 10, at 130.

291 See id. at xvii (discussing FDI trends).

292 See id. (discussing FDI trends).

293 See Financial Indicators: Cross-Border Investments, Economist, Feb. 12, 2000, at 105 (providing FDI figures) [hereinafter Fi-

nancial Indicators].

294 See Daniel Pruzin, UN Agency Says FDI Jumped by 25 Percent in “99 to $ 827 Billion, 17 Int’l Trade Rep. (BNA) 234
(Feb. 10, 2000) (discussing FDI growth); Financial Indicators, supra note 293, at 105; Business This Week, Economist, Feb. 5, 2000,
at 5 (discussing cross-border mergers and acquisitions).

295 World Investment Report 1996, supra note 10, at 227. FDI in developed countries increased from $ 37 billion in 1981 to $

109 billion in 1993. Patrick Low & Arvind Subramanian, TRIMs in the Uruguay Round: An Unfinished Business?, in The Uru-
guay Round and the Developing Economies, supra note 93, at 413-14.

296 World Investment Report 1998, supra note 10, at 16. In 1996, two-thirds of FDI in developing countries went to Asia,

whose FDI inflows rose 25% from 1995 to $ 81 billion. See Emerging Market Indicators, Economist, Oct. 4, 1997, at 116. The
growth of multinational enterprises has contributed to the tremendous increase in the volume of foreign direct investment. The FDI
spurt was fueled in the last half of the decade of the 1990s by cross-border mergers and acquisitions ($ 797 billion), rather than
greenfield investment in new plants and factories. SeeWorld Investment Report 1998, supra note 10, at 16.

297 See World Investment Report 1997, supra note 261; World Investment Report 1996, supra note 10; Trade and Foreign Di-

rect Investment, supra note 11. An extensive bibliography on trade and investment can be found in Trade and Foreign Direct In-
vestment, supra note 11, at 46-53.
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What of the national sovereignty concerns expressed by developing countries insofar as their abil-
ity to regulate the activities of foreign investors? Because FDI often involves issues of signifi-
cant control over a domestic firm, it raises sovereignty issues for many host countries. As noted
above in connection with the discussion of the Havana Charter, Article 12 recognized the sover-
eignty of host nations to regulate foreign investment. *°® While it is argued - mostly by devel-
oping countries - that MNEs are able to engage in restrictive business practices in host countries
that lead to monopoly profits, lower economic efficiency within the host country, and new bar-
riers to entry by potential competitors, the WTO Secretariat has made the alternative argument that
the entry of an MNE “might have the effect of breaking up a comfortable domestic oligopolis-
tic market structure and stimulating competition and efficiency... . The empirical evidence, how-
ever, points strongly to pro-competitive effects.” °° Nevertheless, in instances where [¥153]
MNEs do engage in restrictive business practices in the host country, how are developing coun-
tries that lack the human and technical capacity to combat such practices? *°° For developing coun-
tries and for countries with economies in transition, enacting and implementing competition leg-
islation can be a formidable task. **' The many hurdles facing developing countries in
implementing a competition law regime include developing a skilled staff and securing the finan-
cial resources needed to administer and implement competition legislation. Small developing coun-
tries face a scarcity of skilled human resources, making it difficult for them to participate in in-
ternational meetings and negotiating fora in which they must be present simultaneously. Developing
a culture of competition also presents a challenge for businesses with little or no knowledge of
competition law and its impact. *°* They must be educated. **

[*154] Of the more than eighty countries that have enacted some form of competition law,

298 See supra notes 59-62 and accompanying text.

299 Trade and Foreign Direct Investment, supra note 11, at 16 (citing in support Richard E. Caves, Multinational Enterprises

and Economic Analysis (1982), and Edward M. Graham, Global Corporations and National Governments (1996)). The United Na-
tions prepared a non-binding Draft Code of Conduct on Transnational Corporations that dealt in part with restrictive business prac-
tices of MNEs. For the similarities and differences between the Draft Code and the OECD Guidelines on Multinational Enter-
prises, see WTO Working Group on the Relationship Between Trade and Investment, Communication from UNCTAD, The Draft
United Nations Code of Conduct on Transnational Corporations and the OECD Guidelines for Multinational Enterprises: Simi-
larities and Differences, WT/WGTI/W/52 (Aug. 21, 1998).

300 Besides the problem of MNEs dominating local markets, what about subsidiaries of MNEs that purchase inputs from their par-

ent, rather than source inputs locally, as well as parent-imposed restrictions on a subsidiary’s export markets as a way of segment-
ing world markets? In a related vein, what of MNE activity that can have adverse effects on development, for example, where

a country has the potential to develop indigenous resources through local talent but is preempted from doing so by an MNE? In ad-
dition, developing countries are far less able to combat export cartels than are developed countries.

301 SeeOECD, Competition Law and Policy in the Baltic Countries (1999); William E. Kovacic, Designing and Implementing

Competition and Consumer Protection Reforms in Transitional Economies: Perspectives from Mongolia, Nepal, Ukraine, and Zim-
babwe, 44 DePaul L. Rev. 1197 (1995); William E. Kovacic, Getting Started: Creating New Competition Policy Institutions in Tran-
sition Economies, 23 Brook. J. Int’l L.. 403 (1997) (discussing processes, procedures, and policies at issue when creating new com-
petition institutions in transition economies).

302 See, e.g., WTO Working Group on the Interaction Between Trade and Competition Policy, Communication from Trinidad

and Tobago, Developing and Implementing a Competition Regime: Challenges Faced by Small Open Economies, WT/WGTCP/W/
143 (Aug. 2, 2000).

303 Developing countries may stand to gain from a WTO agreement that prohibits such cartel activity and that takes developing

-country interests into account when cross-border mergers are reviewed. Thus, the need may exist from a developing country per-
spective for an international competition policy agreement with a binding dispute settlement mechanism. As far as what would
be in the best interests of developing countries, Bernard Hoekman has advocated a competition policy agreement that (1) bans hori-
zontal restraints on price fixing and market sharing, including export cartels; (2) replaces antidumping duty laws with competi-
tion laws; and (3) provides for binding WTO dispute settlement. SeeBernard Hoekman, Competition Policy and the Global Trad-
ing System: A Developing-Country Perspective 16 (World Bank Policy Research Paper No. 1735 (1997)); Ignacio de Leon, An
Alternative Approach to Policies for the Promotion of Competition in Developing Countries, 6 Sw. J. L. & Trade Am. 85 (1999).
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nearly forty of these are developing countries and countries with economies in transition. ***
UNCTAD has concluded that “there would be substantial benefits to be obtained from strengthen-
ing the application of competition law and policy in developing and least developed countries
and countries in transition in terms of greater production, allocative and dynamic efficiency, wel-
fare and growth.” *°> Those developing countries that do have competition laws in place typi-
cally are unable to apply them extraterritorially. *°° In addition, having a competition law on the
books and having an effective national enforcement mechanism in place are not the same

thing. Developing countries that have enacted competition legislation may lack the resources and ex-
pertise to implement an effective legal regime, although a lack of capacity to pursue investiga-
tions and to bring enforcement actions is not universally the case. **’ Nevertheless, competition law
enforcement actions are expensive whenever they are brought. Moreover, broadly drafted legis-
lation, coupled with agency discretion, creates an environment of legal uncertainty for busi-
nesses. One defensive (and cheap) response has been to protect local firms [*155] and infant in-
dustries by restricting access of foreign investors and foreign traders to their markets. The downside
is the impoverishment of the protected economy, damage to international competition, and an over-
all decline in aggregate world wealth.

Alternatively, one of the cheapest and most effective pro-competitive devices available to any gov-
ernment is to adopt a liberal trade policy that will bring competitive pressure to bear on local mo-
nopolies in the form of imports. Equally important in the promotion of competition in national
markets is the encouragement of foreign direct investment. The overall focus for developing coun-
tries, then, should be on a competition policy that promotes competition in local markets, rather
than competition law that seeks to punish anti-competitive conduct. In short, competition in local
markets can be promoted “on the cheap” through liberal trade and foreign investment policies

at the national level. >°® UNCTAD has warned, however, that “trade and foreign investment liber-
alization, while increasing international competition in many sectors, may enhance the incentive
for firms to resort to RBPs to maintain their marker position ...” *** Therefore, it may be too fac-
ile to conclude that developing countries need only be concerned with competition policy and
not also with competition law enforcement. The countries most vulnerable to restrictive business
practices are also the countries least capable of combating them, namely, developing countries.

304 See Conference on Trade and Competition Policies, Exploring the Ways Forward, Summary, 1 OECD J. Competition L. &

Pol’y 7, 8 (1999) (noting that “the majority of developing countries have enacted competition laws in the last five years”).

There is an ongoing, but quiet, debate over whether traditional competition laws are appropriate for developing countries and econo-
mies in transition. See, e.g., Craig W. Conrath & Barry T. Freeman, A Response to “The Effectiveness of Proposed Antitrust Pro-
grams for Developing Countries,” 19 N.C. J. Int'1 L. & Com. Reg. 233 (1994); A.E. Rodriguez & Mark D. Williams, The Effec-
tiveness of Proposed Antitrust Programs for Developing Countries, 19 N.C. J. Int’l L. & Com. Reg. 209 (1994) (responding to the
former and acknowledging the “fierce debate” over whether it is a good or bad idea for economies in transition to market econo-
mies to adopt antitrust laws).

305

UNCTAD, Report by the UNCTAD Secretariat, Empirical Evidence of the Benefits from Applying Competition Law and
Policy Principles to Economic Development in Order to Attain Greater Efficiency in International Trade and Development 2, TD/
B/COM.2/EM/10/Rev.1 (May 25, 1998).

306 SeeAndrew T. Guzman, Is International Antitrust Possible?, 73 N.Y.U. L. Rev. 1501, 1537 (1998) (discussing antitrust ef-
forts of developing countries).

307 For a review of competition law enforcement activities of several Latin American countries (Argentina, Brazil, Colombia,

Costa Rica, Jamaica, Mexico, Panama, Peru, and Venezuela), see Organization of American States, Report on Developments and En-
forcement of Competition Policy and Laws in the Western Hemisphere, FTAA.ngcp/inf/04/Cor.1 (Oct. 25, 1999).

308 See id. at 13, para. 37.

309 UNCTAD, Revised Study by the UNCTAD Secretariat, Review of All Aspects of the Set of Multilaterally Agreed Equi-
table Principles and Rules for the Control of Restrictive Business Practices, The role of competition policy in economic reforms
in developing and other countries, at 7, TD/RBP/CONFE.4/2 (May 26, 1995). See WTO Working Group on the Interaction Be-
tween Trade and Competition Policy, Report to the General Council 14, WT/WGTCP/2 (Dec. 8, 1998) (pointing out that trade lib-
eralization alone would not sufficiently guarantee competition in all circumstances).
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4.3. Development Concerns

At the WTO’s fourth Ministerial Conference held in Doha, Qatar in November 2001, the trade min-
isters of the WTO members devoted much of their attention to the capacity of developing coun-
tries to implement existing WTO commitments. *'° Following the debacle in 1999 at the third Min-
isterial Conference in Seattle, developing countries, especially the LDCs, were determined not

to [*156] be marginalized at the next biennial meeting of the Ministerial Conference.

Two pivotal meetings occurred in 2001 that put the spotlight at the Doha Ministerial Conference
on the economic plight of LDCs. The first meeting was the Third United Nations Conference

on the Least Developed Countries held in Belgium in May 2001. Out of the Conference came a
document entitled Draft Programme of Action for the Least Developed Countries for the Decade
2001-2010, calling for coherent action by the United Nations, the WTO, the World Bank, and
the IMF to integrate LDCs into the global economy. *'! The second meeting was the LDC trade min-
isters’ meeting held in Zanzibar, Tanzania in July 2001. In the Zanzibar Declaration the LDCs
agreed to take steps to reverse the process of their exclusion and marginalization in world trade.
12 The trade ministers identified no fewer than nine items that they requested the Doha Minis-
terial Conference to agree to, including full implementation of the commitments undertaken at the
Third United Nations Conference on the Least Developed Countries and full implementation of
the Integrated Framework. *'? Attached to the Zanzibar Declaration was an annex entitled LDCs De-
velopment Agenda at the Fourth Ministerial Conference, Negotiating Objectives and Proposals

of the Least Developed Countries. *'* The LDCs’ agenda listed no fewer than twenty-one agenda
items for Doha, including implementation issues in the areas of agriculture, services trade, sub-
sidies, technical assistance with food and product standards, textiles and clothing, TRIMs, TRIPS,
customs valuation, antidumping and countervailing duties, and safeguards. *'°

Speaking on behalf of a broader range of developing countries, the Group of 77, together with
China, issued a separate declaration in October 2001 calling on the Ministerial Conference to, in-
ter alia, make the special and differential treatment provisions of the WTO multilateral trade agree-
ments “legally binding ... operationalized... [*157] and enforceable so that these do not re-
main merely “best endeavour clauses.”” *'® The Declaration also called for increased technical
assistance in order to bring developing countries’ laws into compliance with WTO obligations.

Around 100 implementation issues were raised prior to the Doha Ministerial Conference, either in
the LDC Zanzibar Declaration, in the Draft Programme issued at the Third U.N. Conference on
LDCs, or in the Group of 77 Declaration. At the Doha Ministerial Conference the trade ministers
launched a “work program” that includes on its agenda many of these implementation-related is-

310 See infra notes 317-25 and accompanying text.

311 See UNCTAD, Third United Nations Conference on the Least Developed Countries, Draft Programme of Action for the

Least Developed Countries for the Decade 2001-2010 para. 65, A/CONF.191/L.18 (2001) (stating that “coherent actions ... re-
main an essential element of overall policy reform).

312 See Meeting of the Ministers Responsible for Trade of the Least Developed Countries, Zanzibar Declaration, circulated by

the WTO, WT/L/409 (Aug. 6, 2001) (discussing the marginalization of LDCs in the multilateral trading system).
313 See id.
34 See id.
315 See id.

316 Group of 77, Declaration of the Group of 77 and China on the Fourth WTO Ministerial Conference at Doha, Qatar, para.

7, circulated by the WTO, WT/L/424 (Oct. 24, 2001).
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sues and concerns. >'” Although the trade ministers carefully avoided the use of the politically-
charged phrase, “multilateral trade negotiation round,” - perhaps out of a concern that it would con-
jure up images of the seemingly interminable eight-year Uruguay Round - the “work program”
is informally known as the “Development Round.” The Ministerial Declaration issued at the con-
clusion of the Doha session provides:

We attach the utmost importance to the implementation-related issues and concerns raised by Mem-
bers and are determined to find appropriate solutions to them ... . We further adopt the Deci-
sion on Implementation-Related Issues and Concerns in document WT/MIN(01)/17 to address a
number of implementation problems faced by Members. We agree that negotiations on outstand-

ing implementation issues shall be an integral part of the Work Programme we are establishing
318

[*158] With regard to the specific concerns of LDCs, the Ministerial Declaration acknowl-
edged the concerns expressed by LDCs in the Zanzibar Declaration. *'° The Declaration also en-
dorsed the Integrated Framework and reaffirmed that the special and differential (S&D) treat-
ment provisions are an integral part of the WTO Agreements. **° The Declaration states that “all
special and differential treatment provisions shall be reviewed with a view to strengthening
them and making them more precise, effective and operational. In this connection, we endorse
the work programme on special and differential treatment set out in the Decision on Implementation
-Related Issues and Concerns.” **' The Decision on Implementation-Related Issues and Con-
cerns referred to in paragraph 12 of the Ministerial Declaration identifies more than forty imple-
mentation issues and proposed action by the WTO members. **> Most of the forty-plus items
were settled at or before the Doha Conference.

The majority of the remaining items are the subject of negotiations that are to be concluded not
later than January 1, 2005, with a stocktaking of the progress of the negotiations to take place in Sep-
tember 2003 at the fifth Ministerial Conference in Cancun, Mexico. >2> As was the case with

the Uruguay Round agreements, all agreements reached during the Doha Development Round are
to be treated as a single undertaking, that is, a package deal with no opt-outs. *** This single un-

317 WTO Ministerial Conference, Fourth Session, 9-14 November 2001, Ministerial Declaration adopted on 14 November

2001, para. 12, WT/MIN(01)/DEC/W/1 (Nov. 14, 2001) [hereinafter Doha Ministerial Declaration].

318 Id.para. 12. The Declaration adds that where a specific negotiating mandate is established in the Declaration, the relevant imple-

mentation issues are to be addressed under that mandate. See id. para. 12(a). Otherwise, the other outstanding implementation is-
sues are to be addressed as a matter of priority by the relevant WTO bodies, which shall report to the Trade Negotiations Com-
mittee by the end of 2002 for appropriate action. See id. para. 12(b).

319 See id. para. 43. (recognizing that “the integration of the LDCs into the multilateral trading system requires meaningful mar-

ket access, support for the diversification of their product and export base, and trade-related technical assistance and capacity build-
ing”).
320 See id.

321 1d. para. 44. It was agreed in early 2002 that the review of all S&D treatment provisions will be carried out by the Commit-

tee on Trade and Development with a view to making them more precise, effective, and operational. See WTO, Committee on
Trade and Development, Report to the General Council 1, TN/CTD/3 (July 26, 2002).

322 See WTO Ministerial Conference, Fourth Session, Decision on Implementation-Related Issues and Concerns, WT/MIN(01)/

W/10 (Nov. 14, 2001) (listing the decisions reached by the ministerial conference).

323 See Doha Ministerial Declaration, supra note 317, para. 45 (detailing the negotiations to take place).

324 See id. para. 47 ("With the exception of the improvements and clarifications of the Dispute Settlement Understanding, the con-

duct, conclusion, and entry into force of the outcome of the negotiations shall be treated as part of a single undertaking.”).
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dertaking would include, of course, an agreement on investment.

[*159] Several items were identified at the Doha Ministerial Conference that are to be the sub-
ject of future trade negotiations, including agriculture, implementation issues, services, and mar-
ket access for non-agricultural products. **> Also on the agenda is a possible WTO agreement on in-
vestment. Paragraphs 20 and 22 of the Doha Ministerial Declaration state:

Recognizing the case for a multilateral framework to secure transparent, stable and predictable con-
ditions for long-term cross-border investment, particularly foreign direct investment, that will con-
tribute to the expansion of trade ... , we agree that negotiations will take place after the Fifth Ses-
sion of the Ministerial Conference on the basis of a decision to be taken, by explicit consensus, at
that Session on modalities of negotiations.

In the period until the Fifth Session, further work in the Working Group on the Relationship Be-
tween Trade and Investment will focus on the clarification of: scope and definition; transpar-
ency; non-discrimination; modalities for pre-establishment commitments based on a GATS-type,
positive list approach; development provisions; exceptions and balance-of-payments safeguards;
consultation and the settlement of disputes between Members. Any framework should reflect in

a balanced manner the interests of home and host countries, and take due account of the develop-
ment policies and objectives of host governments as well as their right to regulate in the public in-
terest. The special development, trade and financial needs of developing and least-developed
countries should be taken into account as an integral part of any framework, which should en-
able Members to undertake obligations and commitments commensurate with their individual needs
and circumstances. Due regard should be paid to other relevant WTO provisions. [*160] Ac-
count sélzlé)uld be taken, as appropriate, of existing bilateral and regional arrangements on invest-
ment. -

If S&D treatment is to have any meaning, what will such treatment look like in the context of a
WTO investment agreement? Will developing countries be permitted to enter into reservations
and be granted exemptions under an investment agreement that in effect codifies the status quo re-
garding FDI? In the face of a clear recognition by the international trade community at the

Doha Ministerial Conference that developing countries confront serious problems in implement-
ing the agreements reached during the Uruguay Round, are developing countries once again to be
asked to assume even more legal obligations as the price for continued WTO membership?

What seems to have emerged form the Doha Ministerial Conference is that agenda items in any fu-
ture multilateral trade negotiation round will be agreed to on a consensus basis and not dictated
by the Quad members to developing countries. It seems quite predictable that in any WTO agree-
ment on investment, developing countries will be accorded a great deal of flexibility in its imple-
mentation, especially in the areas of national treatment, performance requirements, and reserva-

325 See id. paras. 13-19 (detailing the work program agenda set forth in the Declaration).

326 See id. paras. 20, 22.
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tions excluding certain sensitive sectors from foreign investment. °>’ The reason why it seems
quite predictable is the backdrop of some ninety-seven provisions in the WTO MTAs on S&D treat-
ment for developing countries, **®* [¥161] and the MFN exemptions listed under the GATS on
the grounds of culture, environment, and social objectives, **° coupled with the commitment in the
Doha Ministerial Declaration that the S&D treatment provisions are an integral part of the

WTO Agreements. The Declaration states:

All special and differential treatment provisions shall be reviewed with a view to strengthening
them and making them more precise, effective and operational. In this connection, we endorse the
work programme on special and differential treatment set out in the Decision on Implementation
-Related Issues and Concerns. **°

327 SeeWTO Working Group on the Relationship Between Trade and Investment, Communication from UNCTAD, Interna-

tional Investment Agreements: Concepts Allowing for a Certain Flexibility in the Interest of Promoting Growth and Develop-
ment, WI/WGTI/W/77 (May 25, 1999) (setting forth concepts designed to afford developing countries great flexibility within in-
ternational investment agreements).

328 SeeWTO Committee on Trade and Development, Concerns Regarding Special and Differential Treatment Provisions in

WTO Agreements and Decisions, Note by the Secretariat para. 4, WT/COMTD/W/66 (Feb. 16, 2000). The majority of WTO MTAs
contain one or more clauses providing special and differential (S&D) treatment of developing countries. In total, there are ninety
-seven S&D treatment provisions in the WTO agreements. The S&D treatment provisions can be divided into six categories:

(1) provisions aimed at increasing trade opportunities; (2) provisions that require WTO members to safeguard the interests of de-
veloping-country members; (3) flexibility of commitments; (4) transitional time periods; (5) technical assistance; and (6) provi-
sions relating to measures to assist least-developed country members. Id. See also WTO Committee on Trade and Development,
Implementation of WTO Provisions in Favour of Developing Country Members, Note by the Secretariat, WT/COMTD/W/35 (Feb.
9, 1998) (providing comprehensive information on actions taken pursuant to WTO provisions in favour of developing coun-
tries).

The MTAs covering trade in goods with S&D treatment clauses include: (1) the Agreement on Agriculture; (2) the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 (the Antidumping Agreement); (3) the Agree-
ment on Subsidies and Countervailing Measures; (4) the Agreement on Safeguards; (5) the Agreement on the Application of Sani-
tary and Phytosanitary Measures; (6) the Agreement on Technical Barriers to Trade; (7) the TRIMs Agreement; (8) the Agree-
ment on Implementation of Article VII of the General Agreement on Tariffs and Trade (the Valuation Agreement); (9) and the
Agreement on Textiles and Clothing. Bhala & Kennedy, supra note 3, at 431.

In addition to the WTO MTAs covering trade in goods, three other WTO MTAs - the GATS, the TRIPS Agreement, and the Un-
derstanding on Rules and Procedures Governing the Settlement of Disputes - contain special provisions for the benefit of devel-
oping and least-developed countries. Id.

329 WTO members listed a number of GATS MFN exemptions on the grounds of cultural objectives (seventy exemptions), en-

vironment and conservation (twenty exemptions), industrial policy (forty-nine exemptions), and social objectives (fourteen ex-
emptions). See Trade in Services: A Roadmap to GATS MFN Exemptions, supra note 94, paras. 64-77 (detailing the breakdown
of the exemptions).

330 Doha Ministerial Declaration, supra note 317, para. 44. The Declaration also provides the following with regard to an agree-

ment on investment and developing countries:

We recognize the needs of developing and least-developed countries for enhanced support for technical assistance and capacity build-
ing in this area, including policy analysis and development so that they may better evaluate the implications of closer multilat-
eral cooperation for their development policies and objectives, and human and institutional development. To this end, we shall work
in cooperation with other relevant intergovernmental organisations, including UNCTAD, and through appropriate regional and bi-
lateral channels, to provide strengthened and adequately resourced assistance to respond to these needs.

I1d. para. 21.
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[*162] If this kind of flexibility for developing countries is included in a WTO investment agree-
ment, the main argument in support of such an agreement - predictability and stability - would
be seriously undercut. **' BITs are, therefore, an attractive alternative in cases where flexibility is
needed because they allow national policies to be given effect by subordinating the admission
of investment to the host country’s domestic laws.

4.4. Exceptions and Reservations Will Hollow Out a WTO Agreement on Investment

It is not hard to predict that if negotiators proceed on the basis of either a positive list approach
(as directed in the Doha Ministerial Declaration) or a negative list approach (market access is gen-
erally granted in the schedules of commitments, subject to specific exceptions or reservations),
then WTO members will either refuse to make market access commitments or will enter reserva-
tions to an investment agreement on the grounds of, for example, national security (e.g., the Exon
-Florio Amendment or the Helms-Burton Act **?), or the protection of cultural industries (e.g., the
EU’s sweeping MFN exemption for audio-visual services under GATS **?). Besides the reserva-
tions that developed countries might make, they would likely be joined by developing coun-
tries in the case of reservations to ensure continued state ownership and control over natural re-
sources and transportation industries. >** Under NAFTA, which uses the negative list approach, the
parties have listed reservations in Annexes that literally run for hundreds of pages. *>> Query
whether these same country-specific reservations will become part of a WTO agreement on invest-
ment. Employing a negative list approach, the draft MAI had some 600 pages of reservations
and that was for only a few of the OECD countries. **® On [#¥163] the other hand, if a positive
list approach is used, what will be the quality and quantity of offers and commitments?

If negotiations on an agreement on investment do proceed at the WTO, the GATS positive list ap-
proach based on sector-by-sector negotiations would allow WTO members to retain control

over the type of FDI they wish to attract. As noted by the EU, the positive list approach “has the
merit of incorporating enough flexibility to allow a gradual and progressive liberalisation of
FDI, fully compatible with any development strategy adopted by WTO members.” **7 A positive
list approach would automatically exclude new sectors that arise as a result of technological in-
novation. Although a negative list approach to a comprehensive investment agreement has advan-
tages for investment liberalization - not the least of which is that WTO members are required

to list with specificity exempted sectors or industries - the experience to date with a negative list ap-
proach is that it spawns so many exemptions as to render administration of any agreement prob-
lematic. *** In the end, both approaches enable countries to preserve discriminatory measures

331 See supra notes 8-10 and accompanying text.

332

See supra notes 32 & 40.
333 USITC Examination of GATS, supra note 115, at 5-17.

334 See, e.g., NAFTA, annex III, Schedule of Mexico, reprinted in NAFTA Statement of Administration Action, supra note 26,

at 1679-83 (reserving to the state the right to perform exclusively activities in the energy and transportation sectors).

335 See NAFTA, annexes I-II, reprinted in NAFTA Statement of Administration Action, supra note 26, at 1486-1678.

336 SeeMAI Negotiating Text, supra note 28, art. IX (country-specific exceptions). See generally Don Wallace, Jr. & David B. Bai-

ley, The Inevitability of National Treatment of Foreign Direct Investment with Increasingly Few and Narrow Exceptions, 31 Cor-
nell In’l1 L.J. 615 (1998) (discussing relevant norms regarding FDI with a focus on the MAI).

337

WTO Working Group on the Relationship Between Trade and Investment, Communication from the European Community
and Its Member States, Concept Paper on Modalities of Pre-Establishment, para. 20, WT/WGTI/W/121 (June 27, 2002).

338 See Sauve & Wilkie, supra note 16, at 11 (discussing the feasibility of the negative list approach).

Tessa Schuitemaker



Page 57 of 72
24 U. Pa. J. Int’l Econ. L. 77, *163

and exclude from foreign investment certain sectors of the economy as deemed necessary to fur-
ther national development policy. *** What is left could be nothing more than a mere shell of
an agreement.

4.5. An Incremental, Sectoral Approach Is Tested and Proven

What lessons can be learned from the pace of liberalization efforts achieved to date under exist-
ing WTO multilateral agreements that address key dimensions of FDI, most importantly the
GATS (and the two subsidiary agreements on financial services and basic telecommunications)
and the TRIMs Agreement? Admittedly, neither the GATS nor the TRIMs Agreement treats the sub-
ject of FDI [*164] in a comprehensive fashion. Most obviously, of course, the GATS does not ad-
dress the subject of FDI by manufacturers of goods. But as explained above, **° among the

four modes of supply covered by GATS, GATS provides, inter alia, for the supply of services by
the service suppliers of one WTO member through a commercial presence in another WTO mem-
ber, i.e., through an FDI. And, as noted, the TRIMs Agreement fails to address altogether certain na-
tional measures that could have distortive effects on global FDI inflows, namely, positive

TRIMs or investment incentives.

On the other hand, the 1997 Agreements on Financial Services and Basic Telecommunications rep-
resent genuine market liberalization within these two major service sectors, including the right

to establish a commercial presence. These two agreements are examples of what can be achieved us-
ing a sectoral approach that is based on reciprocity. Perhaps an incremental, sectoral approach

to investment is preferable to a sweeping agreement on investment whose consequences might not
be easy to predict. Progressive liberalization of services trade is part of the WTO’s built-in
agenda and the subject of ongoing negotiations at the WTO. Negotiations on an investment agree-
ment should be postponed to await the outcome of the follow-on services negotiations.

4.6. Dealing with Positive and Negative TRIMs

The most pressing issue facing the WTO membership in the context of FDI is not a lack of mar-
ket access for foreign capital. The immediate problem is the one of TRIMs, both positive and nega-
tive, that potentially distort investment patterns. The TRIMs Agreement prohibits, inter alia, the
most egregious internal and border measures that force investors to source inputs locally. De-
spite the benefits of FDI and the tremendous growth worldwide in FDI, host-country barriers still
exist in the form of performance requirements. >*' The most common restrictions include mea-
sures relating to admission and establishment (e.g., investment notification, [*165] approval, or au-
thorization requirements that are sometimes contingent upon satisfying criteria that are highly sub-
jective and, therefore, subject to political manipulation); measures relating to ownership and
control (e.g., limitations on the nationality or residency of senior managers or members of the
board of directors, local equity requirements, and restrictions on the acquisition of real estate); and
measures relating to operations (e.g., currency exchange controls and employment require-

339 See WTO Working Group on the Relationship Between Trade and Investment, Communication from Canada, Development

Provisions, para. 9, WI/WGTI/W/131 (July 3, 2002) (stating the benefits of both positive-and negative-list approaches).

340 See supra note 89 and accompanying text.

341 The use of performance requirements in the motor vehicle sector is not uncommon, although many of these measures are be-

ing repealed or phased out. See WTO Council for Trade in Goods, Trade-Related Investment Measures and Other Performance Re-
quirements, Joint Study by the World Trade Organization and UNCTAD Secretariats, Addendum 2-6, G/C/W/307/Add.1 (Feb.
8, 2002) (describing performance requirements used in various countries’ motor vehicle industries).
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ments). *** As a group, these measures are negative TRIMs. While the TRIMs Agreement prohib-
its performance requirements tied to the purchase of local versus foreign-source goods, as well
as measures that tie the amount of foreign exchange and imported inputs to the value of exports,
many other performance requirements, such as technology transfer requirements, mandatory use
of local business partners, or foreign exchange controls that prevent the free repatriation of prof-
its, are not the subject of the TRIMs Agreement. Such performance requirements are likely to de-
ter, not attract, FDI and its associated technology, perhaps preventing increased competition in lo-
cal markets. **> However, given the competitive environment for FDI, [*166] it can be
anticipated that countries motivated to attract FDI will eliminate these disincentives to foreign in-
vestment out of pure self-interest. If that doesn’t occur, foreign capital will probably have little dif-
ficulty in finding an alternative host country where such disincentives do not exist. At the

same time, negative TRIMs may be negotiable, so even if in theory they would have an impact
on FDI flows, an investor may be able to negotiate around them. One study found that in 83% of
the projects covered by negative TRIMs, investors claimed that the TRIM merely made them

do what they would have done in any event. >** That same study found that 63% of respondents
were compensated for the imposition of the TRIM. **°

With regard to possible improvements of the TRIMs Agreement to make it less distortive of FDI
flows, consideration should be given to amending the TRIMs Agreement by incorporating the
NAFTA provisions on negative TRIMs, especially those dealing with technology transfer and mem-
bership on corporate boards. **® The list of proscribed practices in NAFTA Article 1106 in-
cludes export performance requirements, domestic content requirements, trade balancing, product
mandating (i.e., giving a preference to local sources of supply), and technology transfer require-

342 For a list of examples of investment measures relating to admission and establishment, ownership and control, and opera-

tions, see World Investment Report 1996, supra note 10, at 176-79 (discussing investment measures affecting the entry and opera-
tions of foreign investors). In the results of a survey released in 2000, the Canadian Chamber of Commerce and Industry

Canada reported an inventory of more than 110 specific restrictions on investment. See Canadian Chamber of Commerce, supra
note 14. The Report summarized that 38% of the barriers resulted in the investment being canceled, 43% resulted in the terms of
the investment being altered, and 25% of the restrictions involved discretionary decision-making on the part of the host govern-
ment. The Report is summarized in a submission by Canada to the WGTIL. SeeWTO Working Group on the Relationship Be-
tween Trade and Investment, Communication from Canada, WT/WGTI/W/97 (Mar. 9, 2001) (presenting results obtained in a re-
port on foreign investment barriers).

343 As noted in a U.S. submission to the WTO Working Group on Trade and Investment:

Sometimes these investment screening regimes have even been given a competition policy rationale, one based on concern that ef-
ficient new market entrants could harm existing local competitors and perhaps achieve a local monopoly. In our view, these con-
cerns are largely misplaced, especially if foreign entry is by way of “greenfield” investment rather than through acquisition of

a local competitor. On the conceptual level, competition policies that attempt to protect (established) competitors, rather than con-
sumers, are inherently suspect; after all, competition laws should protect competition, not competitors. While other rationales

are sometimes asserted for maintaining such protective policies, competition rarely is enhanced by them.

WTO Working Group on the Relationship Between Trade and Investment, Communication from the United States 5, WI/WGTL/
W/55 (Sept. 25, 1998).

344 See Evans & Walsh, supra note 66, at 33.

345 See id.

346 SeeWTO Working Group on the Relationship Between Trade and Investment, Communication from the Separate Customs Ter-

ritory of Taiwan, Penghu, Kinmen and Matsu, Development Provisions, at 2, WT/WGTI/W/126 (July 1, 2002) (noting that requir-
ing foreign investors to transfer technology to domestic firms or to the government might have the counterproductive effect of de-
terring FDI).
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ments. **’ Under Article 1106, a NAFTA party may not, as a condition for the establishment or op-
eration of an investment, impose any of the following seven restrictions on a firm: ***

. limit its sales in the domestic market by conditioning such sales on exports or foreign ex-
change earnings;

. buy or use components from a local supplier or accord a preference to domestic goods or ser-
vices;

. achieve a minimum level of “domestic content”;

[*167] . limit its imports to a certain percentage of exports or foreign exchange inflows associ-
ated with the investment;

. transfer technology to any domestic entity, except to remedy an alleged violation of competi-
tion [i.e., antitrust] law;

. export a specified level of goods or services; or

. supply designated regional or world markets solely from its local production.

The obligation to refrain from such practices extends to the investments by investors of both a
NAFTA party and by non-parties alike. *** NAFTA Chapter Eleven also forbids the NAFTA par-
ties from requiring that senior managers be of any particular nationality. However, the NAFTA par-
ties may require that the majority of the members of a board of directors be of a specific nation-
ality, provided that such a requirement does not materially impair the ability of the investor to

exercise control over its investment. >>°

Turning to the issue of investiment incentives, as a preliminary matter investment incentives
come in several forms: (1) financial incentives (funds paid directly to the investor in the form of
grants and subsidized loans); (2) fiscal incentives (tax holidays or exemptions from import du-
ties on capital goods); and (3) indirect incentives, such as subsidized services or market privi-
leges (e.g., the provision of infrastructure at less-than-market prices, preferential treatment in ob-
taining government procurement contracts, or a monopoly position in the market). *>' Regarding
the issue of investment [*168] incentives, >>> arguments have been advanced that investment in-

347 The NAFTA proscription on technology transfer is not included in the Illustrative List of the TRIMs Agreement. See

TRIMs Agreement, supra note 235, Annex, at 1452.

348 See NAFTA art. 1106.1, supra note 26, at 1101-02 (listing seven performance requirements no party may enforce).

349 See id. (extending the reach of the article to investors of a party or of a non-party in its territory).

330 See id. art. 1107, supra note 26, at 1103. Query whether developing countries would have any interest in expanding the

TRIMs Agreement to cover more negative TRIMs, in the absence of some type of compensatory adjustment in the areas of, for ex-
ample, the use of antidumping duties by developed countries or greater market access for goods of export interest to developing
countries, such as textiles, clothing, and agricultural products. See Sauve & Wilkie, supra note 16, at 14 (discussing investment policy
issues at the WTO).

331 SeeTrade and Foreign Direct Investment, supra note 11, at 21-24 (classifying investment incentives into three categories).

For a list of the main types of investment incentives, see World Investment Report 1996, supra note 10, at 180. For an inventory
of common incentives, see WTO Working Group on the Relationship Between Trade and Investment, Note by the Secretariat,
The Impact of Investment Incentives and Performance Requirements on International Trade, at 6, WT/WGTI/W/56 (Sept. 30, 1998).

32 Despite NAFTA’s restrictions on performance requirements, the NAFTA parties remain free to use positive TRIMs that con-

dition the receipt of government subsidies (e.g., a tax holiday in exchange for building a facility in an economically-depressed re-
gion of the country) on where facilities are located, on training or employing workers, on the construction or expansion of par-
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centives distort FDI inflows, but here the evidence of such distortions is not clear. *>> Just as the pro-
hibition on the use of export subsidies and import-substitution subsidies on other than agricul-
tural products was agreed to in the Agreement on Subsidies and Countervailing Measures ("SCM
Agreement”), it is argued that the same disciplines need to be imposed on the use of invest-
ment incentives and for the same reason: The use of such incentives has the potential for distort-
ing the market for capital, just as the use of export and import substitution subsidies distort
global patterns for trade in goods. *>* Investment incentives may have more of an impact on
FDI flows than negative TRIMs (although the precise impact of incentives on FDI and trade flows
remains the subject of conjecture). 7

The counter-argument has been made that if governments compete for FDI through investment in-
centives, this helps insure that FDI goes to those places where it is most highly valued. *>°
[*169] Moreover, the advocates of an SCM Agreement approach forget how difficult it was to con-
clude that Agreement, given the importance of subsidies to governments’ development policies.
The significant carve-out of agricultural subsidies from industrial subsidies must also not be for-
gotten, the former being covered in the WTO Agreement on Agriculture and with far fewer dis-
ciplines than is the case under the SCM Agreement.

Developing countries are at a clear disadvantage vis-a-vis developed countries in any investment in-
centive competition where an incentives package is determinative in the investment location de-
cision. The spread of investment incentives can distort investment patterns in favor of developed
countries that have deeper pockets. This assumes, of course, that developing countries and devel-
oped countries are in fact in competition for the same FDI. It seems more likely that developing
countries compete inter se for FDI. *°’

ticular facilities, or on conducting research and development. SeeNAFTA art. 1106.4, reprinted in NAFTA Statement of
Administrative Action, supra note 26, at 1102.

333 See Hoekman & Saggi, supra note 8, at 12. As observed by Hoekman and Saggi:

The empirical evidence regarding the efficacy of financial incentives to attract FDI is ambiguous ... . If one accepts the notion
that there is a solid economic case for promoting inward FDI via incentives because of positive externalities [generated by MNEs],
countries may find themselves in a bidding war for attracting FDI ... . If this is an important possibility, there is a potential

case for international cooperation to ban or discipline the use of fiscal incentives.

Id. at 11.

354

See Patrick Low & Arvind Subramanian, TRIMs in the Uruguay Round: An Unfinished Business?, in The Uruguay Round
and the Developing Economies 413, 414 (Will Martin & L. Alan Winters eds., 1995) (arguing that as with subsidies in trade in
goods, investment incentives tend to distort the allocation of FDI).

335 See WTO Working Group on the Relationship Between Trade and Investment, Communication from ASEAN 1, WT/WGTI/
W/41 (July 3, 1998) (addressing recent debate regarding the efficiency of investment incentives).

336 Subsidy freedom” has been advocated in cases where incentives are effective in attracting FDI. See Eric W. Bond & Larry Samu-

elson, Tax Holidays as Signals, 76 Amer. Econ. Rev. 820-26 (1986) (examining the potential role of tax holidays as a signal).
37 UNCTAD adds that:

Experience suggests that incentives do not rank high among the determinants of FDI, although their impact on FDI locational
choices is sometimes apparent at the margin ... . In many instances, therefore, incentives can be a waste of resources - some-
thing most countries can ill-afford - and, when they are successful, can be distortional.
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In defense of incentives it has been suggested that they draw foreign investment where they
help correct market failures, e.g., weak infrastructure, such as roads and telecommunication net-
works. When used for this reason, incentives can be considered a country risk premium, provid-
ing a partial counterweight to the lack of adequate infrastructure. *>® Investment incentives also
have [*170] been defended on the ground that they serve as a directional tool or carrot to regu-
late the type and nature of FDI a country receives. *>° For example, incentives that are granted se-
quentially can protect against unscrupulous investors who promise to modernize, diversify, or add
production capacity but who later renege on their commitment. *°° Finally, investment incen-
tives have been defended on the ground that they attract the kind of investment that leads to long
-term competitiveness because along with capital comes technology transfer, managerial know-
how, and ready-made access to overseas markets. ¢!

Although all host countries might mutually benefit if they voluntarily foreswore the use of invest-
ment incentives, individual “cheaters” would gain from continuing to offer incentives regardless
of what other countries do. Because of this “prisoners’ dilemma,” as economists call it, host coun-
tries harm themselves by pursuing their narrow self-interests and providing incentives. When all
countries offer incentives, the incentives may simply cancel each other out, and investments will es-
sentially be made in the same way as if no country was offering incentives in the first place.

As the WTO Secretariat has explained:

[*171]

Host country pursuit of the perceived first best solution - attracting investment from other coun-
tries - destroys the possibility of achieving a second best solution in which no country offers in-
centives, and countries therefore end up in a third best solution with incentives being paid out, but
with few, if any, effects on investment allocation. 362

World Investment Report 1996, supra note 10, at 181. For example, if a country offers $ 200 million in incentives to attract a
FDI project that brings $ 150 million in total benefits, the host country is net $ 50 million worse off with the FDI than without
it. On the other hand, judicious use of incentives as part of a carefully thought-out macroeconomic strategy could have wealth-
creation effects that more than offset the costs associated with providing the incentives.

38 See WTO Working Group on the Relationship Between Trade and Investment, Communication from Singapore, WT/WGTI/

W/99, at 2-3 (Mar. 13, 2001); WTO Working Group on the Relationship Between Trade and Investment, Communication from Ko-
rea 1, WT/WGTI/W/62 (Oct. 28, 1998); WTO Working Group on the Relationship Between Trade and Investment, Communica-
tion from ASEAN 2, WT/WGTI/W/41 (July 3, 1998) (addressing the risk premium function as a key role of incentives). But see
WTO Working Group on the Relationship Between Trade and Investment, Note by the Secretariat, The Impact of Investment In-
centives and Performance Requirements on International Trade 7, WT/WGTI/W/56 (Sept. 30, 1998) (“If investors request a “risk pre-
mium’ to compensate for the risk associated with macroeconomic instability, runaway inflation and exchange rate fluctuations,
the most sensible policy response would be to address these underlying problems ... rather than to compensate investors for the
poor investment climate.”); WTO Working Group on the Relationship Between Trade and Investment, Communication from Mexico
3, WI/WGTI/W/64 (Nov. 19, 1998) (“To attract FDI it is preferable to remedy, and not to compensate for, structural or eco-
nomic imperfections [through fiscal incentives].”); Pham Van Thuyet, Vietnam’s Legal Framework for Foreign Investment, 33
Int’l Law. 75, 77 (1999) (“What investors need most is reasonably good infrastructure ... . Tax incentives alone are not sufficient
to lure investors ... .”).

339 See WTO Working Group on the Relationship Between Trade and Investment, Communication from ASEAN 2, WT/WGTI/
W/41 (July 3, 1998) (discussing the role of incentives as a directional tool); WTO Working Group on the Relationship Between
Trade and Investment, Communication from Singapore 2-3, WI/WGTI/W/99 (Mar. 13, 2001) (addressing incentives as a direc-
tional tool); WTO Working Group on the Relationship Between Trade and Investment, Communication from Korea 1, WT/WGTI/
W/62 (Oct. 28, 1998) (discussing incentives provided to FDI that accompany technology).

360 SeeWTO Working Group on the Relationship Between Trade and Investment, Communication from ASEAN 3, WI/WGTI/
W/41 (July 3, 1998) (stating that “incentives may help curtail “fly-by-night’ investors.”).

361 See id. But see WTO Working Group on the Relationship Between Trade and Investment, Communication from Korea 8, WT/

WGTI/W/62 (Oct. 28, 1998) (noting that tax incentives have generally failed to achieve their desired effects).

362 Trade and Foreign Direct Investment, supra note 11, at 21 n.83. Accord WTO Working Group on the Relationship Between
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An amended TRIMs Agreement that imposes disciplines and limitations on the use of invest-
ment incentives would permit WTO members to break out of the “prisoners’ dilemma,” which could
be especially important for developing countries that cannot expect to outspend developed coun-
tries in any investment incentive competition. **> The question is whether such an amendment
would [*172] achieve the desired result. In the case where two developing countries would have
competed against each other by offering location incentives, an agreement to refrain from the
use of investment incentives would be in effect a collusive agreement among developing coun-
tries. Of course, only one country can be the recipient of the FDI, but the hope must be that in the
long run everything evens out. Yet no lawyer or economist can make such a promise and de-
liver on it. ***

Despite the arguments against using investment incentives, “arguments on the pros and cons of in-
vestment incentives have never been conclusive and are unlikely ever to be so.” **> Many devel-
oping countries still dangle new ones to attract FDI. *°® For them, investment incentives re-
main an important policy instrument in the pursuit of development strategies. *°” Moreover, because
developing countries are net importers of FDI, they have no reason to negotiate an agreement
that focuses on investment incentives unless the negotiations are expanded to include other is-

Trade and Investment, Communication from Korea 3, WT/WGTI/W/62 (Oct. 28, 1998) (arguing that incentives could unnecessar-
ily increase the cost to society of producing goods and services). But see Hoekman & Saggi, supra note 8, at 12 (”If financial in-
centives are ineffective [in attracting FDI], there is no rationale for seeking multilateral disciplines prohibiting fiscal incentives

as it is in each countries [sic] self-interest not to offer them.”).

363 The question has been raised why it is that developed countries - champions in word, if not in deed, of market mecha-

nisms - also use investment incentives if they are in fact as distortive of the market for capital as has been argued. See WTO Work-
ing Group on the Relationship Between Trade and Investment, Report (1999) of the Working Group on the Relationship Be-
tween Trade and Investment to the General Council 10, WT/WGTI/3 (Oct. 22, 1999) (asking why developed countries used incentives
when they “took the view that market forces should determine the allocation of resources”). In the Uruguay Round the EU op-
posed restrictions on investment incentives, arguing that they are part of domestic industrial policy and, therefore, could not be cov-
ered in a WTO agreement without infringing upon national sovereignty. See Evans & Walsh, supra note 66, at 34. Modest at-
tempts to corral investment incentives have been taken in the OECD Decision on Incentives and Disincentives (part of the 1976
OECD Declaration on Multinational Enterprises), in the Caribbean Common Market agreement on the harmonization of fiscal in-
centives, and in the EU as part of its competition rules. See World Investment Report 1996, supra note 10, at 181. The non-
binding OECD Decision on International Investment Incentives and Disincentives stresses the need to strengthen international co-
operation in this area by urging member countries to give due weight to the interests of other member countries affected by
investment incentives or disincentives. The Decision encourages countries to make investment incentive measures as transparent
as possible so that their scale and purpose can be easily determined. The Decision was revised in 1984 and again in 1991 to pro-
vide for consultations and review procedures to make cooperation between adhering countries more effective. See OECD, Deci-
sion on International Investment Incentives and Disincentives, Second Revised Decision of the Council, DAFFE/IME(2000)02 (May
1984). The impact of these regional and plurilateral efforts have been limited. See World Investment Report 1996, supra note

10, at 181 (observing that “incentives do not rank high among the determinants of FDI”).

364 See Markusen, supra note 8, at 53 (attempting to create a model with fixed and open policies and procedures for regulating in-

vestment).

365

WTO Working Group on the Relationship Between Trade and Investment, Communication from Singapore 3, WT/WGTI/
W/99 (Mar. 13, 2001). See also Hoekman & Saggi, supra note 8, at 2 (concluding that regardless of whether investment incen-
tives work or not, “there is no clear case for international cooperation that restricts the ability of governments to pursue na-
tional policies”).

366

See, e.g., Philippines Passes Law Giving Breaks to Attract Investment by Multinationals, 16 Int’l Trade Rep. (BNA) 2043
(Dec. 16, 1999) (describing how multinational firms setting regional headquarters in the Philippines are not subject to income tax
or value-added tax); Glen Perkinson, Indonesia Preparing Tax Breaks to Attract More Foreign Investors, 16 Int’l Trade Rep.
(BNA) 1400 (Aug. 25, 1999) (describing Indonesian tax incentives).

367

See WTO Working Group on the Relationship Between Trade and Investment, Report (1998) of the Working Group on the Re-
lationship Between Trade and Investment to the General Council 22, WT/WGTL/2 (Dec. 8, 1998).
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sues of interest to them. 6%

Certain investment incentive programs will present knotty issues for negotiation. For example,
the draft MAI specified that government subsidies or advantages offered for training or employ-
ing certain workers or for constructing and expanding facilities would not have been barred.

369 Whether legislation that gives [¥173] special preferences for socially or economically disad-
vantaged minority groups, e.g., preferences to minority-owned small businesses in bidding on gov-
ernment contracts, should be excluded from or included on the list of prohibited investment incen-
tives presents another thorny issue. On the other hand, prohibiting incentives would have the
salutary benefit of preventing disputes over MFN treatment. For example, what if an investor from
Country A was offered certain incentives for making an investment in Country C, but an inves-
tor with the same kind of investment from Country B was not made the same offer? The discre-
tionary administration of incentive programs, which can be an important element in a country’s de-
velopment plans, might have to be eliminated or severely curtailed if MFN treatment issues are to
be avoided. Against this backdrop of strong differences of opinion over the value of investment in-
centives, perhaps the appropriate response is to strengthen the capacity of governments to effec-
tively administer incentive programs rather than prohibit their use. *’° Considering the near impos-
sibility of controlling local tax regimes through a multilateral agreement on investment, any
prohibitions on investment incentives could be circumvented.

In sum, given the diversity of opinion on the pros and cons of investment incentives, negotia-
tions on disciplining the use of investment incentives should be postponed indefinitely. *’*

4.7. Is the Current Legal Regime for FDI Unstable and Unpredictable?

One of the most frequently touted benefits of a multilateral agreement on investment is that it
would introduce predictability and stability to a presumably unpredictable and unstable world re-
garding FDI. *”? Unfortunately, this view either ignores or underestimates [¥174] the role
played by the network of bilateral and regional agreements on foreign direct investment. The
part played by BITs and regional agreements on investment in quickening the pace of FDI flows,
not to mention autonomous measures taken at the national level to improve the climate for for-
eign investment, should not be overlooked or minimized. The huge number of parallel legal re-
gimes at the bilateral and regional level, as well as national laws designed to encourage in-
flows of foreign capital, evidence the perception, if not the reality, that BITs and regional investment
agreements facilitate the cross-border movement of foreign capital. *’> UNCTAD reports that

368 See Hoekman & Saggi, supra note 8, at 2 (observing that no clear case for international cooperation in restricting incen-

tives exists).

369 See MAI Negotiating Text, supra note 28, at 22 n.29.

370 1t has been suggested that the SCM Agreement, which distinguishes between prohibited and permitted subsidies, be used as

a model for classifying and regulating investment incentives. See WTO Working Group on the Relationship Between Trade and In-
vestment, Report (1999) of the Working Group on the Relationship Between Trade and Investment to the General Council 11, WT/
WGTI/3 (Oct. 22, 1999) (discussing the dispute over the definitions used in the SCM Agreement).

371 In the words of the WTO Secretariat, “As competition for FDI intensifies, potential host governments find it increasingly dif-

ficult to offer less favourable conditions for foreign investment than those offered by competing nations.” Trade and Foreign Di-
rect Investment, supra note 11, at 21. But see Sauve & Wilkie, supra note 16, at 14 (citing authors who acknowledge the complex-
ity of the issue and the reluctance of key players to address it).

372 See, e.g., Drabek, supra note 6, at 4-5 (noting foreign investors’ need for transparent and predictable rules).

373 See UNCTAD, International Investment Instruments: A Compendium, vols. I-III (1996), vols. IV-V (2000), vol. VI (2001),
vols. VII-IX (2002) (collecting bilateral and regional instruments on foreign direct investment); WTO Working Group on the Re-
lationship Between Trade and Investment, Bilateral, Regional, Plurilateral and Multilateral Agreements, Note by the Secretariat, WT/
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the network of bilateral investment treaties has quintupled during the 1990s, reaching 1941 by
the end of 2000, compared to some 400 at the beginning of 1990. *’* “The [¥175] common thread
that runs through the proliferation of both types of treaties,” UNCTAD concludes, “is that they re-
flect the growing role of FDI in the world economy and the desire of countries to facilitate

it.” 37 As of January 1, 2000, the forty-nine LDCs had concluded [*176] a total of 224 BITs,

WGTI/W/22 (Jan. 26, 1998); UNCTAD, Trends in International Investment Agreements: An Overview 94-103 (1999) [hereinafter
Trends in International Investment Agreements] (listing 105 of the main bilateral, regional, and multilateral instruments dealing
with FDI from 1948 to 1999); Organization of American States, Investment Agreements in the Western Hemisphere: A Compen-
dium (1999) (noting that sweeping economic reforms have led to a substantial liberalization in the investment regimes of most coun-
tries in the hemisphere); Trade and Foreign Direct Investment, supra note 9, at 27-28 (listing sixteen regional investment agree-
ments).

374 UNCTAD, World Investment Report 2001: Promoting Linkages 6 (2001) [hereinafter World Investment Report 2001].
UNCTAD notes that as of 1999, out of some 1700 BITs, less than 10% involve OECD countries; that is, most BITs are con-
cluded between a developed country and a developing country or between two developing countries. See Lessons from the MAI, su-
pra note 21, at 22 n.8. One BIT was concluded on average every 2.5 days in 1997. See World Investment Report 1998, supra
note 10, at xix. The number of double taxation treaties also increased, numbering 1982 at the end of 1999. See World Investment Re-
port 2000, supra note 273, at xv. As of August 2002, the United States had concluded forty-five BITs with the following coun-
tries (unless otherwise indicated by an asterisk, the year indicates when the BIT entered into force; an asterisk indicates the year
the BIT was signed): Albania (1998); Argentina (1994); Armenia (1996); Azerbaijan (1997); Bahrain (1999); Bangladesh (1989); Be-
larus (1994); Bolivia (1998); Bulgaria (1994); Cameroon (1989); Democratic Republic of the Congo (1989); Republic of the
Congo (1994); Croatia (1996); Czech Republic (1992); Ecuador (1997); Egypt (1992); El Salvador (1999); Estonia (1997); Geor-
gia (1997); Grenada (1989); Haiti (1983); Honduras (1995); Jamaica (1997); Jordan (1997); Kazakhstan (1994); Kyrgyzstan
(1994); Latvia (1996); Lithuania (1998); Moldova (1994); Mongolia (1997); Morocco (1991); Mozambique (1998); Nicaragua
(1995); Panama (1991); Poland (1994); Romania (1994); Russia (1992); Senegal (1990); Slovakia (1992); Sri Lanka (1993); Trini-
dad & Tobago (1996); Tunisia (1993); Turkey (1990); Ukraine (1996); and Uzbekistan (1994). A current list of U.S. BITs and a
sample BIT are available at http://www.state.gov/www/issues/economic /7treaty.html. The forty-five countries with which the United
States has concluded BITs account for approximately 5% of total U.S. FDI. See U.S. Int’l Trade Comm’n, The Year in Trade
1994: Operation of the Trade Agreements Program 68 (1995).

375

World Investment Report 1998, supra note 10, at xix. A sample of regional activities focused on investment are the Free
Trade Area of the Americas (FTAA) negotiations, U.S. outreach to Latin America, APEC initiatives, and the ASEAN Free Trade
Area.

At the Second Summit of the Americas held in Santiago, Chile, in April 1998, the thirty-four heads of state participating in the
FTAA negotiations accepted the recommendations made by their trade ministers in San Jose and officially launched negotiations on
a Free Trade Area of the Americas. See Second Summit of the Americas, Santiago Declaration, Apr. 19, 1998, available at http://
www.sice.oas.org/ftaa/santiago/sadop e.htm. The heads of state also issued a Plan of Action, a body of concrete initiatives in-
tended to promote the overall development of FTAA countries. See Second Summit of the Americas, Plan of Action, Apr. 19, 1998,
available at http://www.sice.oas.org/ftaa/santiago/sapoa el.stm. The Santiago Declaration reiterates the negotiators’ commitment
to complete FTAA negotiations by 2005. The Declaration also states that the FTAA will be balanced, comprehensive, WTO-
consistent, and will constitute a single undertaking (i.e., it will be an all-or-nothing, package deal). An agreement on investment is
among the list of agenda items.

On October 30, 1998, the United States and the five-member Andean Pact or Community (Bolivia, Colombia, Ecuador, Peru, and Ven-
ezuela) signed an agreement establishing a U.S.-Andean Community Trade and Investment Council. The Council will address
key trade and investments issues, including the FTAA negotiations, protection of intellectual property rights, and trade issues un-
der the Andean Trade Preference Act.

On October 8, 1998, ASEAN finance ministers agreed to adopt a framework agreement on an ASEAN Investment Area. Under
the Investment Area, ASEAN investors are to receive national treatment by 2010 (2013 for Vietnam and 2015 for Laos and Burma),
which will be extended to all investors by 2020. Each ASEAN member is to submit a list of excepted industries by mid-1999. See-
Jason Gutierrez, ASEAN Finance Ministers Approve Investment Pact, “Surveillance’ Mechanism, 15 Int’l Trade Rep. (BNA)
1716 (Oct. 14, 1998). In September 2001, the ASEAN members agreed to move up the deadlines for eliminating certain excep-
tions in the framework investment agreement from 2020 to 2010. See Rafael D. Frankel, Deadlines for ASEAN Investment Area
Moved Up in Bid to Draw Foreign Investment, 18 Int’l Trade Rep. (BNA) 1476 (Sept. 20, 2001).

The twenty-one-member Asia-Pacific Economic Cooperation forum has three permanent Committees. In 1993, a Committee on
Trade and Investment was created to assume the duties of the working group assigned to that task. The work program of the Com-
mittee includes reviewing the results of the Uruguay Round and its implications for the region, pursuing efforts to simplify and har-
monize customs procedures in the region, and examining the investment environment within APEC. SeeJoint Statement of
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about half (120) with developed countries. *7°

As noted by India in a submission to the WGTI, bilateral investment treaties “provide a predict-
able climate for foreign investments.” >’ At the same time, even in the absence of a BIT, FDI
may still flow into a host country, drawing into question the relevance on a WTO agreement on in-
vestment. >'® Because the decision to make an FDI is multifaceted, there may be no reason to be-
lieve that multilateral investment rules would lead to increased FDI flows. *’° In short, neither
the presence of a multilateral agreement on investment nor the absence of a BIT may be a deter-
mining factor in FDI inflows.

[*177] While the arguments put forward by the advocates of a multilateral investment agree-
ment could easily leave one with the impression that national barriers to foreign capital are high,
deep, and wide, and that the international legal environment for capital is unstable and unpredict-
able, the fact is that since the 1980s the worldwide trend in national legislation regulating FDI has
been to adopt laws that attract foreign investors by creating a favorable investment climate. *°
UNCTAD reports that “in recent years, there has been a sea-change in the attitudes of develop-
ing country governments towards FDI and [transnational corporation] activities.” **' Out of
599 changes in FDI legal regimes between 1991 and 1996, 95% went in the direction of more lib-
eral investment rules. > UNCTAD found that in 1997 at least 151 changes in FDI regulatory re-
gimes were made by seventy-six countries, 89% of which were in the direction of creating a
more favorable environment for FDI. *** In 1998 the trend was the same: of 145 regulatory changes
relating to FDI by sixty countries, 94% were in the direction of creating a more favorable cli-

APEC Ministers, Declaration on an APEC Trade and Investment Framework, Annex 1 (Nov. 20, 1993). The APEC Non-Binding In-
vestment Principles were adopted in 1994. They deal, inter alia, with transparency, non-discrimination among investor nations, na-
tional treatment, investment incentives, performance requirements, expropriation and compensation, repatriation and convertibil-
ity, dispute settlement, temporary entry of personnel, and avoidance of double taxation. The Investment Principles also encourage
members to minimize the use of performance requirements that distort or limit the expansion of trade and investment. See

WTO Working Group on the Relationship Between Trade and Investment, Communication from APEC, WT/WGTI/W/9 (Oct. 6,
1997) (outlining APEC’s approach to investment); Trade and Foreign Direct Investment, supra note 11, at 30-31; World Invest-
ment Report 1996, supra note 10, at 140-42. The APEC Investment Principles are available at http://www.apecsec.org.sg.

376 FDI in Least Developed Countries, supra note 286, at 14 (noting 120 BITs conducted between LDCs and developed coun-

tries) .

377 WTO Working Group on the Relationship Between Trade and Investment, Communication from India 3, WI/WGTI/W/74
(Apr. 13, 1999). India added that “studies have also pointed out that transnational corporations may not even be aware of the ex-
istence of such treaties - the determinants of their FDI decision lie elsewhere.” Id. See also WTO Working Group on the Rela-
tionship Between Trade and Investment, Communication from India 3, WT/WGTI/W/72 (Apr. 13, 1999) (“Even bilateral invest-
ment agreements have little effect on FDI flows.”).

378 For example, in the absence of a BIT between Chile and Peru, Chilean investors still invested $ 1 billion in Peru between

1993 and 1996. Likewise, in the absence of a BIT between the United States and Peru, the total stock of U.S. investment in Peru
in 1997 was $ 1.46 billion. See WTO Working Group on the Relationship Between Trade and Investment, Communication from
Peru, Bilateral Treaties for the Promotion and Reciprocal Protection of Investment: The Case of Peru 3, WI/WGTI/W/47 (July 8,
1998).

379

See WTO Working Group on the Relationship Between Trade and Investment, Report (2001) of the Working Group on the Re-
lationship Between Trade and Investment to the General Council 3-4, WT/WGTI/5/Rev.1 (Oct. 22, 2001).

380 SeeTrends in International Investment Agreements, supra note 373, at 30 (indicating that the overwhelming majority of na-

tional regulatory changes affecting FDI that have been introduced between 1991 and 1998 have been favorable to FDI); Free
Trade of the Americas Working Group on Investment, Foreign Investment Regimes in the Americas: A Comparative Study (1999)
(noting the favorable legal climate for foreign investment within the hemisphere). For a list of 143 countries that have enacted spe-
cial FDI legal regimes at the national level, see World Investment Report 1998, supra note 10, at 56 tbl. IIL.1.

381 Working Group on the Relationship Between Trade and Investment, Note by the UNCTAD Secretariat, Transnational Corpo-
rations, Foreign Direct Investment and Development 5, WT/WGTI/W/8/Add.1 (Sept. 26, 1997).

382 1d.

383 World Investment Report 1998, supra note 10, at xix.
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mate for FDI. *** Similarly, in 2000 there were 150 regulatory changes affecting FDI, of which
147 were more favorable to FDI. *®*> UNCTAD also reports that at the national level most of the
forty-nine LDCs have legislation in place that liberalizes restrictions on FDI, provides for na-
tional treatment of FDI, allows profit repatriation, and protects against expropriation. >5°

[*178] Finally, regarding the alleged transaction costs that are imposed upon MNEs in becom-
ing familiar with a multitude of BITs and national investment laws, Hoekman and Saggi ob-
serve:

It seems that the major proportion of the transactions [sic] costs associated with FDI is likely to
arise from differences in language, culture, politics, and the general business climate of a host coun-
try. Familiarizing oneself with the investment laws of a country seems trivial in contrast to

those more daunting challenges that exist regardless of whether the country is a signatory to a mul-
tilateral or a bilateral investiment agreement. **’

In short, in order to answer in the affirmative the question whether a globalization response to regu-
lating FDI is preferable to the internalization response, a stronger case for globalization needs
to be made.

5. A WTO Agreement on Investment: Building a Consensus

Why should WTO members negotiate an agreement on investment, besides the fact that power-
ful WTO members, most notably the EU, favor such an agreement? Assuming that the economi-
cally weaker WTO members do not submit to the will of the stronger members, several condi-
tions must be met before negotiating and successfully concluding a multilateral FDI agreement
under WTO auspices.

A first condition is a consensus among policy-makers and governments as to the value of having
an open investment climate. Moving the key players to the point where they perceive it to be

in their national interest to have international rules on investment is the critical first step. De-
spite different political and economic philosophies among WTO members as to the proper role of
government in the national economy and in controlling the flow of foreign capital, a consensus
is building in favor of FDI generally. Still, many countries - especially, but not exclusively, devel-
oping countries - constantly wrestle with the question of whether the energy, telecommunica-
tions, transportation, and natural resources sectors should be government-owned, privatized but
owned solely by nationals, [*179] or privatized and open to foreign ownership. Issues of na-
tional sovereignty, in both developed and developing countries, cannot be underestimated. De-
veloping countries ask what advantages flow from a multilateral agreement on investment when
their development objectives are best achieved through autonomous liberalization in conjunction
with BITs. A multilateral agreement on investment would only tie the hands of developing coun-
tries with regard to performance requirements, such as technology transfer, and the use of invest-

384 World Investment Report 1999, supra note 284, at xviii.

385 World Investment Report 2001, supra note 374, at 6.

386 See FDI in Least Developed Countries, supra note 286, at 13. UNCTAD adds that an important area of reform involves lim-

iting requirements on local equity participation, thereby expanding the amount of foreign ownership and control of an invest-
ment. Id.

387

Hoekman & Saggi, supra note 8, at 16-17.
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ment incentives. 58

Closely related to the national sovereignty hurdle blocking a multilateral investment agreement
are powerful, and too often underestimated, sentiments of nationalism and national pride that pre-
vent a consensus from building on a multilateral investment agreement. This sentiment runs es-
pecially strong when the topic is protecting cultural industries from being overwhelmed or ac-
quired by foreign investors. These deep feelings of national pride threaten any multilateral
investment agreement.

WTO members have to believe that it is in their economic self-interest to conclude a multilateral
agreement on investment. Such a consensus unquestionably developed in the case of interna-
tional trade in goods and services, as evidenced by the broad-based membership in the WTO. But
even then many countries’ commitment to the goal of free trade has been less than unflagging
over the past fifty-five years, and the consensus, as shaky as it is, took more than 200 years to build
from the time Adam Smith first wrote on the economic benefits of liberal trade.

A second condition is a consensus on the best forum for negotiating multilateral rules on invest-
ment. Many good arguments can be made for placing such negotiations in the WTO. The

WTO could very well prove to be a hospitable forum for negotiating an FDI agreement, as sug-
gested by some scholars, **° because of the opportunities for using bargaining chips and making
trade-offs among and between trade sectors. The WTO counts among its 145 members all the
world’s developed countries and the major developing countries, including Brazil, India, and China.
Considering [*180] the diverse and broad WTO membership that includes developed, develop-
ing, and emerging economies, a strong argument can be made that the WTO is the proper fo-
rum for concluding a multilateral investment agreement, not only because of its broad-based mem-
bership, but because of the close link between trade and liberalized investment rules. *°°

Historically, the WTQO’s predecessor, the GATT, had as its raison d’etre for the elimination of gov-
ernment barriers to international trade in goods. With the establishment of the WTO in 1995,
that portfolio has been expanded to cover trade in services and the protection of intellectual prop-
erty. In fulfilling its primary mandate, that is, completing the unfinished business of eliminating
the many government-supported barriers to market access to foreign goods and services, it might
be appropriate to add to the Organization’s portfolio an agreement to eliminate government bar-
riers to FDI. However, negotiating rules on investment is far outside the WTO’s portfolio of trade
in goods and services. The liberalization of capital flows touches upon far more sensitive issues
than does liberalization of markets for goods and services. If the OECD negotiations on the still-
born MALI are any clue, WTO negotiations on an investment agreement would be so politically
charged that they would undoubtedly become a lightening rod to which well-organized environ-
mental and labor NGOs would be attracted. Ignoring civil society and still reaching an agree-
ment proved impossible in the MAI negotiations. This suggests that perhaps NGOs should some-
how be co-opted by including them in the negotiations in order to lend legitimacy to them. '
Though perhaps sound as a theoretical matter, as a practical matter, such a strategy seems doomed
from the start.

38 See WTO Working Group on the Relationship Between Trade and Investment, Report (2000) of the Working Group on the

Relationship Between Trade and Investment to the General Council 10, WT/WGTLI/4 (Nov. 27, 2000).

389 See, e.g., Ernest-Ulrich Petersmann, International Competition Rules for Governments and for Private Business: A “Trade

Law Approach” for Linking Trade and Competition Rules in the WTO, 72 Chi.-Kent L. Rev. 545, at 560-61 (1996).

390

See Edward Graham, Global Corporations and National Governments (1996) (arguing in favor of a multilateral investment
agreement concluded under WTO auspices).

31 See Sauve & Wilkie, supra note 16, at 9.
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Looking down the road, should the WTO members successfully conclude an agreement on invest-
ment, query whether the WTO is robust enough to resolve satisfactorily all investment disputes be-
tween host-country members and home-country members on behalf of their investors. Query
whether such disputes should even be justiciable at the WTO. *°* Assuming that a credible dis-
pute [*181] settlement process exists or can be fashioned to resolve trade-investment disputes, will
the losers have the political will to abide by adverse dispute settlement decisions?

A third condition is a consensus that a comprehensive, global approach to addressing foreign di-
rect investment under WTO auspices is preferable to the incremental approach we now see in ex-
isting WTO agreements, coupled with the parallel network of bilateral and regional investment
agreements. The provisions in WTO agreements that deal with investment, such as the TRIMs
Agreement that shields foreign investors from buy-local laws, thereby ensuring that both foreign
and domestic investors are permitted to purchase materials from the lowest-cost source, regard-
less of its domestic or foreign origin, and the GATS that provides for a commercial presence mode
of service delivery, do not address the subject of FDI in a comprehensive fashion. Nevertheless,
they represent a promising beginning. Likewise, while it is true that the two sectoral agreements on
basic telecommunications and financial services negotiated in 1997 do not deal with investment
in a comprehensive or systematic way either, these two agreements do represent genuine market
openings to foreign capital and investors in the two sectors covered in the respective agree-
ments. Given the diversity of opinion on the need for and wisdom of a WTO investment agree-
ment, it might make more sense at this time to let the renewed negotiations on services trade serve
as a telltale for the prospects of a comprehensive WTO framework agreement on investment,
rather than launch headlong into negotiations on a comprehensive, multilateral approach to invest-
ment negotiations at the WTO. It arguably would be wiser to move ahead with these follow-on ne-
gotiations and build on the achievements of the Uruguay Round before tackling a comprehen-
sive investment agreement. As evidenced by the reservations to investment contained in NAFTA,
the majority of which are in services industries, coupled with the lack of genuine market liberal-
ization commitments made in the Uruguay Round in trade in services, 393 the real liberaliza-

tion to FDI that needs to occur is in the services area. >

[*182] A place to start would be to eliminate the 424 MFN exemptions that WTO members
have listed under the GATS Annex to Article II. In addition, as the OECD notes in its study of
the GATS MFN exemptions, about half of the 424 MFN exemptions were taken in sectors that pro-
vided limited, if any, market liberalization. Audiovisual services and maritime, air, and road trans-
port services, for example, account for 51% of the MFN exemptions, but the aggregate level
of market access commitments is relatively low in comparison with financial services. >*> At some
future date the GATS could serve as a model for the progressive but incremental liberalization

392 The task of resolving investor-host country investment disputes would probably have to be delegated to other international

institutions, such as the International Centre for the Settlement of Investment Disputes. As Sauve and Wilkie point out, if private in-
vestors were given standing to bring complaints before the WTO, it would be difficult to find a principled basis for denying stand-
ing to labor and environmental NGOs. See id. at 13.

393 For suggestions on how the follow-on GATS negotiations should proceed in order to yield greater market liberalization, see

id. at 16-20 (recommending, inter alia, clarifying the definition of “commercial presence,” strengthening the GATS investment pro-
tection provisions, and refining the terminology used in the GATS schedules of commitments).

394 See Alan M. Rudman & Michael Gastrin, NAFTA’s Treatment of Foreign Investment, in Foreign Investment and NAFTA

47-79 (Alan M. Rudman ed., 1994).

395

Trade in Services: A Roadmap to GATS MFN Exemptions, supra note 94, at 15.
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of foreign investment in the manufacturing sector. **° One can never be sure about such things,
but it would seem that services negotiations, including progressive liberalization in the commer-
cial presence mode of supply, will attract less attention from environmental groups, given that ser-
vices industries are less polluting than traditional smokestack manufacturing industries or other pri-
mary industries, such as oil and mineral extraction. 397

6. Concluding Thoughts

Whether the WTO can succeed in concluding a multilateral agreement on investment is subject
to doubt. Several WTO members (e.g., the EU) have supported such a framework agreement, while
others (e.g., the United States) have expressed misgivings and shown reluctance to move for-
ward on meaningful negotiations. **® Considering the diverse and broad WTO membership that in-
cludes developed, developing, and emerging economies, a strong argument can be made that

the WTO is the proper forum for concluding a multilateral investment agreement, not only be-
cause of its broad-based membership, but because of the close link between [*183] trade and lib-
eralized investment rules. On the other hand, it is misguided to treat developing countries as a
monolithic, homogeneous group. Lumping them together and forcing them to bend to the terms of
a WTO agreement on investment runs counter to the commitment of special and differential treat-
ment for developing countries found in virtually every WTO agreement, as well as to the let-

ter, if not the spirit, of the Doha Ministerial Declaration and the Development Round agenda. On
the other hand, treating developing countries as individual countries with country-specific needs
becomes virtually impossible under a multilateral agreement. Bilateral investment agreements of-
fer the flexibility that is not possible under a multilateral framework. BITs can be tailored to fit
country-specific needs in a way that is not possible under a multilateral framework. **°

Policy makers and government officials can stick their heads in the sand and ignore the OECD
MAL fiasco, but it would be foolish to ignore its lessons. The first lesson is that if a small club of
developed countries could not reach a binding agreement on a subject such as foreign invest-
ment, where most of the OECD members have a relatively open investment climate, then what
chance is there of reaching agreement on foreign investment rules under WTO auspices among 145
economically, politically, and culturally diverse nations? The second lesson is an extrapolation

of the first: Again, if a small club of developed countries could not reach a binding agreement on
a subject such as foreign investment, where their foreign investment laws are not dramatically
far apart, then what chance is there of those same countries, when joined with some 100 other coun-
tries in the WTO, of reaching agreement on common investment rules, a subject that touches

the sensitive nerve of national sovereignty? The more countries that are involved in the invest-

ment negotiations, the more it is advisable to take an incremental approach at the multilateral level.
400

396 SeeWTO Working Group on the Relationship Between Trade and Investment, Communication from Mexico 6-7, WT/WGTI/

W/132 (July 8, 2002); Hoekman & Saggi, supra note 8, at 2; Sauve & Wilkie, supra note 16, at 15 (claiming that few major bar-
riers to FDI remain in the manufacturing and primary goods industries).

397 See Sauve & Wilkie, supra note 16, at 9.
398 See Lawrence J. Speer, WTO Trade Agenda Left Unresolved at Conclusion of OECD Ministerial, 16 Int’l Trade Rep.
(BNA) 914 (June 2, 1999).

399 But see WTO Working Group on the Relationship Between Trade and Investment, Communication from Canada, Develop-

ment Provisions para. 14, WI/WGTI/W/131 (July 3, 2002) (suggesting that developing countries can be accommodated under
a multilateral investment agreement through phase-in and grace periods that would allow them to build the capacity necessary to com-
ply with the agreement).

400 See Lessons from the MALI, supra note 21, at 27.
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The economic arguments for an open investment climate may be strong, but those arguments do
not necessarily lead inexorably to the conclusion that a multilateral agreement on investment

is the [*184] only correct legal response. While economists make a persuasive argument for the
benefits of open markets on the cross-border flow of capital, the devil is in reaching agreement
on multilateral rules and institutions for achieving these economic goals. Forcing the bitter pill of
international regulation of investment down the throats of countries which are not prepared or will-
ing to accept such rules is a formula for disaster. International agreements must be perceived

by the parties as being in their best interests. Developed countries may try to bully less-powerful de-
veloping countries into entering into such agreements as the price of continued WTO member-
ship, but adherence to the commitments made in such agreements will be begrudging and cheat-
ing at the margins widespread.

Depending upon the precise content of a WTO investment agreement, the potential payoffs of
such an agreement would include greater security, stability, predictability, and transparency, thus
creating a favorable legal climate for investors. On the other hand, the impact of a WTO invest-
ment agreement could be negligible, given the not inconsiderable liberalization that has already
taken place worldwide, especially in developing countries and countries in transition. Like BITs, a
multilateral agreement on investment is not an end in itself; rather, a multilateral agreement is a
means to facilitating investment by allowing economic factors to determine whether and where an
investment is made. Moreover, a WTO agreement on investment is really beside the point if a po-
tential host country does not have the fundamentals firmly in place: political stability, desir-

able geographic location, adequate infrastructure, human capacity, functioning legal institutions
and enforceable contract rights, intellectual property protection, and open trade policies. *°!

Would such an agreement reduce international frictions in the area of transnational mergers and ac-
quisitions, an increasingly popular mode of entry into a foreign markets? International M&A ac-
tivity is a global concern because it can reduce the competitiveness or contestability of a mar-
ket. Such activity is of special concern to the national authorities of the acquired firm because it
represents a diminution of national sovereignty and control over domestic enterprises. The
growth in FDI underscores the importance to some of concluding a WTO competition policy agree-
ment [*185] that takes into account these transborder concerns. In 1997, for example, world-
wide cross-border M&A activity totaled $ 342 billion. That figure nearly tripled in 2000 to $ 1.1 tril-
lion, nearly 50% greater than in 1999. **

The debacle at the WTO’s Seattle Ministerial Conference in December 1999 was in part fueled
by myths and misinformation about the WTO, free trade, and globalization. It is true that acceler-
ated trade liberalization worldwide has led to the increased globalization of business and the in-
terdependence of national economies. But many environmental and workers’ rights groups view the
world as a zero sum game: to the extent the WTO succeeds at promoting globalization, then to
the same extent the environment and labor rights suffer in direct proportion. Environmental doom-
sayers proclaim that we are on the brink of a global environmental collapse, thanks in no small
part to free trade. It is difficult not to be a bit skeptical when labor unions decry the labor rights re-
cord of developing countries. One cannot help but wonder whether they silently fear global eco-
nomic interdependence and wish sub rosa for autarchy. In the words of former presidential eco-
nomic adviser Murray Weidenbaum:

401 See Hoekman & Saggi, supra note 8, at 21.
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If the full policy agenda of the anti-global activists were adopted, the long-run effect would be
for the United States and other industrialized nations to lose the benefits of the specialization of la-
bor, and suffer severe declines in standards of living. Ironically, the economic costs would soon
be translated into environmental costs. Wealthier countries can afford to devote more resources to
achieving a cleaner environment, and they do so. Poorer countries do far less to clean up the en-
vironment. **

Nevertheless, from the integration of national economies it does not inexorably follow that nego-
tiating a multilateral legal regime regulating foreign investment, let alone a multilateral agree-
ment under WTO auspices, is necessarily the right approach. Multilateralism [*186] is no pana-
cea. Indeed, it has limits that policymakers need to recognize. The legal and political arguments
against such an approach are formidable and convincing. Forcing the liberalization of domestic laws
on foreign direct investment may, in the end, be a solution in search of a problem. Although

we do not live in a market economist’s perfect investment world (i.e., a world that is barrier free
to the flow of investment capital from whatever source), bilateral and regional agreements on in-
vestment, WTO commitments on non-discrimination and market access to goods and services, not
to mention unilateral “disarmament” in the form of domestic laws that remove barriers to for-
eign investment, have made any multilateral investment agreements in large part redundant.

The WTO is in many respects a “natural” forum for negotiating an investment agreement. Still,
there is nothing in the WTQO’s constitution that makes a WTO agreement on FDI necessary, inexo-
rable, or preordained. Indeed, the absence of any multilateral FDI agreement - which was under-
scored in 1998 with the collapse of the OECD MAI - might not reflect a WTO lacuna or fail-
ure, but rather might be compelling evidence that a critical mass of political will among the world’s
developed countries has failed to build, since the end of World War II, such an agreement. It

has not been for lack of trying that a multilateral investment agreement has not been concluded.
On the contrary, it has been much discussed in other international fora, including the OECD

and UNCTAD. At least one conclusion to be drawn from these discussions and negotiations is
that the world is not ready for, does not want, and/or does not need a multilateral agreement on in-
vestment.

The WTO’s prestige, reputation, and authority are at an all-time low. The United States, its most
powerful member, has been ambivalent at times in its support of the WTO and its goal of pro-
moting liberal trade. The commitment of the United States to U.S. participation in the WTO is less
than whole-hearted. *°* But even [*187] the most vocal government critics of the WTO have
called for reform of the Organization, not for U.S. withdrawal from it. 405 At the same time, in-
temperate and pandering remarks by former President Clinton at the WTO Seattle Ministerial Con-
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ference, suggesting that the WTO conclude an agreement on core labor standards that would be en-
forced through trade sanctions, steeled the resolve of developing countries not to be steamrolled
by the WTO’s developed-country members in the next WTO trade negotiation round.

All of these developments are unfortunate because the WTO, unlike virtually every other inter-
governmental organization in the world, sets rules that bind rich countries and poor countries alike.
The big losers from the debacle in Seattle were developing countries. Of all the things that de-
veloping countries need - corruption-free government and the other institutions that make capital-
ism work - open markets for foreign goods, services, and capital are probably the easiest to cre-
ate. A liberal trade policy is a policy of increased competition and opportunity. Such a policy
holds great promise not only for developed countries, but for the developing countries of the world
as well.

In sum, with the collapse of the OECD negotiations on a Multilateral Agreement on Investment,
the spotlight has shifted to the WTO as the forum for possibly concluding such an agreement.
Moving the discussions on a multilateral investment agreement from the OECD to the WTO could
simply be a case of pouring old wine into a new and bigger bottle. With the collapse of negotia-
tions [*188] on the proposed OECD Multilateral Agreement on Investment in 1998, atten-

tion turned almost by default to the WTO as the sponsor of negotiations on a WTO investment
agreement. The lesson for the WTO from the MAI debacle is clear: Tread lightly. The MAI nego-
tiators’ expectations were unrealistically high and thus failed to garner the necessary critical
mass of support that was required for a multilateral investment agreement.

Although no comprehensive WTO agreement regulating all aspects of FDI currently exists, the
GATT-WTO system does integrate trade and FDI in several important respects, most notably with
the commercial presence mode of supply under the GATS. The fact that developed-country econo-
mies are today overwhelmingly services-based and are net exporters of FDI strengthens the

case, at least for developed countries, for further liberalization in services trade. This fact at the
same time weakens the argument for WTO negotiations on a comprehensive, framework invest-
ment agreement. Even though the treatment of FDI in WTO agreements is fragmented and lim-
ited, there is no urgency to launching negotiations on a WTO investment agreement. The WTO’s rai-
son d’etre to progressively liberalize trade in goods and services could be jeopardized if

linkages are made in negotiations between investment and nontrade issues, such as labor and en-
vironment. “°° Given the many linkages between trade and nontrade areas - labor, environment,
competition policy - a Pandora’s box could be opened if serious negotiations get underway in the
WTO on an agreement on investment. *°’
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